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A. INTRODUCTION 
 

1. This amicus curiae brief is respectfully directed to the Constitutional Court. 
 

2. The Colombian Caravana UK Lawyers Group (hereafter the ‘Colombian Caravana’) 
is a collective of UK lawyers that monitors human rights abuses faced by legal 
professionals and human rights defenders within Colombia. Members of the 
Colombian Caravana have participated in five international delegations to Colombia, 
most recently in August 2016, and the Colombian Caravana carries out advocacy work 
at domestic and international level providing support to Colombian human rights 
lawyers.  

 
3. The Colombian Caravana has taken an interest in cases T-025 of 2004, Auto 005 of 

2009, and Auto 010 of 2010 which concerns the criteria for membership of the Afro-
descendant communities of Curvaradó and Jiguamiandó. This Amicus sets out 
international human rights law relevant to determining membership of the “Afro-
descendant group” and those entitled to be registered as collective owners of land at 
Curvaradó and Jiguamiandó, in accordance with the ruling by the Constitutional Court 
in Sentencia T-025 of 2004. 

 
4. The brief focuses on specific aspects of domestic and international law and does not 

provide a comprehensive overview of all domestic or international standards that may 
be relevant to issues that arise in the case before the Court. Nor is it intended to 
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comment on the correctness of the Court’s previous decisions or upon Colombian 
jurisprudence in general.  

 
The Amicus Brief 

5. In seeking to submit this brief, the authors are guided by the definition of amicus curiae 
contained in Article 2(3) of the Rules of Procedure of the Inter-American Court of 
Human Rights (“IACHR”): 

 
“... the expression “amicus curiae” refers to the person or institution who is unrelated 
to the case and to the proceeding and submits to the Court reasoned arguments on the 
facts contained in the presentation of the case or legal considerations on the subject 
matter of the proceeding by means of a document or an argument presented at a 
hearing” 

 
6. The IACHR has highlighted the general value of amicus curiae briefs on many 

occasions. We refer to the Court’s judgment in Kimel v Argentina at Paragraph 16: 
 

“... the Court notes that amici curiae briefs are filed by third parties which are not 
involved in the controversy but provide the Court with arguments or views which may 
serve as evidence regarding the matters of law under the consideration of the Court. 
Hence, they may be submitted at any stage before the deliberation of the pertinent 
judgment. Furthermore, in accordance with the usual practice of the Court, amici 
curiae briefs may even address matters related to the compliance with judgment. On 
the other hand, the Court emphasizes that the issues submitted to its consideration are 
in the public interest or have such relevance that they require careful deliberation 
regarding the arguments publicly considered. Hence, amici curiae briefs are an 
important element for the strengthening of the Inter-American System of Human Rights, 
as they reflect the views of members of society who contribute to the debate and enlarge 
the evidence available to the Court” 

 
7. In the context of Colombia, the use of amici curiae briefs is contemplated by Decree 

No. 2067 of 4 September 1991 at Art 13: 
 

“El magistrado sustanciador podrá invitar a entidades públicas, a organizaciones 
privadas y a expertos en las materias relacionadas con el tema del proceso a presentar 
por escrito, que será público, su concepto sobre puntos relevantes para la elaboración 
del proyecto de fallo. La Corte podrá, por mayoría de sus asistentes, citarlos a la 
audiencia de que trata el artículo anterior. El plazo que señale, el magistrado 
sustanciador a los destinatarios de la invitación no interrumpe los términos fijados en 
este Decreto. El invitado deberá, al presentar un concepto, manifestar si se encuentra 
en conflicto de intereses”. 

 
8. In judgment C-513/92 of 10 September 1992, the Constitutional Court upheld the 

above provision and dismissed the claim of unconstitutionality. In this case, the Court 
developed a number of criteria to provide guidance for the admission of amici curiae 
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submissions where the purpose of a brief is to provide evidence, information or opinion 
in cases of general public interest; and where the aim of the brief is to illustrate and not 
to define or decide matters before the Court or to influence its final decision; and 
because interventions assist in the aim of democratic participation provided for by the 
Colombian Constitution; and where the intervention is designed to be impartial. 
 

9. This brief has been prepared taking full account of the Constitutional Court’s guidance.  
 

10. The structure of the brief is as follows: 
Section B refers to Colombia’s domestic law framework for the protection of Afro- 
descendants and the census process in relation to these communities; 
Section C sets out the international law framework relevant to the census process; and  
Section D summarises the application of international law provisions to the question 
of membership of the Curvaradó and Jiguamiandó communities (as above.) 

 
B. DOMESTIC LAW FRAMEWORK 

 
11. Several Latin American countries afford express protection for communities of African 

descent under their Constitutions.  Under article 3 of the Constitution of Bolivia, which 
has been in force since February 2009, Afro Bolivians are treated as a community, and 
the Bolivian government has stated that Article 32 of the Constitution establishes that 
they shall enjoy ‘in all relevant areas, the economic, social, political and cultural 
rights which the Constitution ascribes to original indigenous and campesino nations 
and peoples”.1 
 

12. According to the Departamento Administrativo Nacional de Estadistica (“DANE”), 
there are four distinctive sub-groups within the Afro-Colombian population: 
a) Peoples located in the Colombian Pacific Corridor; 
b) The Raizale of the Archipelago of San Andres Providencia and Santa Catalina; 
c) The community of San Basilio de Palenque; and 
d) Afro-Colombians who reside in big cities or regional headquarters. 
 

13. The Colombian Constitution of 1991 includes express recognition and protection for 
Colombian’s ethnic and cultural diversity under Article 7:  

 
“The state recognizes and protects the ethnic and cultural diversity of the Colombian 
nation”. 

 
14. Further, Law 70/93 recognises the entitlement of Pacific Basin Afro-descendant 

                                                           
1 Direct Request (CEACR) - adopted 2013, published 103rd ILC session (2014) 
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:3142857 Accessed 
29 January 2017 
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communities to collective land rights over their lands. Under Article 1, its purpose is 
to 
 
“recognise the collective property right of Afro-descendant communities that have been 
living on unclaimed land in rural areas along the rivers of the Pacific Basin, in 
accordance with their traditional production practices.” 
 

15. The original decision of the Constitutional Court in these proceedings (Sentencia 
T/025/04 of 20042) recognised the entitlement of the Curvaradó and Jiguamiandó 
communities to their traditional lands under Law 70/93. Article 2(5) of Law 70/93 
defines a Comunidad Negra in the following terms: 
 
“A group of families of Afro-Colombian descent, which possesses its own culture, 
shares a common history and has its own traditions and customs with a rural-urban 
setting and which reveals and preserves a conscious of identity that distinguishes it 
from other ethnic groups”. (emphasis added) 
 
This defines Afro-Colombian descent at the level of the community rather than at the 
level of the individual. 
 

16. The Constitutional Court addressed the interpretation of Article 2(5) in decision Auto-
A045 of 7 March 2012, in which the Court stated (pages 41 and 42) that  
 
“The constitutional protection established for these communities does not depend 
exclusively on the race to which the individual belongs or on the degree to which they 
possess typical physical features of a specific race”.  
 
It stated further that 
 
“it is the relationship with the community, the adoption of cultural, religious and social 
characteristics that identify them and differentiate them from other groups, as well as 
the existence of direct familial links and acceptance by the community itself which can 
permit a person of mixed descent (“mestizo”) to become a member of a black 
community and participate fully in the Assembly”. 
 

17. The Constitutional Court held that basing any discussion on the protection of black 
communities exclusively on the basis of skin colour is a “discriminatory act”. The 
Court’s Judgment T-375 of 2006, affirmed that skin colour is not a determining factor 
in the recognition of someone as part of an ethnic community and the consequent 
protection of their rights: 

                                                           
2 http://www.corteconstitucional.gov.co/relatoria/2004/t-025-04.htm  
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 "When determining the inclusion of a subject – a person - in one of the ethnic 
communities … an individual’s awareness of belonging to such community, its cultural 
manifestations, its history and its present projection takes precedence. This implies 
that, while appearance can still be taken into account to determine a person's 
membership in a specific ethnic group, this factor is neither definitive nor a priority. 
Talking about protection of the black community, exclusively and exclusively because 
of its skin colour is a discriminatory act". (emphasis added) 
 

18. In its judgement C-169 of 20013, the Constitutional Court held that Comunidades 
Negras were an ethnic group with a different cultural identity to the dominant society; 
that they were characterised by shared conditions of existence and collective identity; 
a social process which has been generated and developed in different regions of the 
country, through a resolve to defend their own interests, in the face of violation by the 
majority society.4 The Court clarified however, that the rights afforded to 
Comunidades Negras were not based on “race” or skin colour, but on the unique 
cultural identity of Comunidades Negras. 
 

19. In domestic jurisdictions around the world, there has been a notable shift away from 
definitions for terms such as “aboriginal” or “indigenous” from those based solely on 
biological descent, to definitions based on social and cultural factors. 
 

20. In Norway, The Sámi Act 1987 was introduced to “enable the Sámi people in Norway 
to safeguard and develop their language, culture and way of life” (Article 1.1). The 
Sámi Act defines the Sámi people under Article 2.6 in the context of the right to 
participate in the Sámi Parliament: 

 
“All persons who make a declaration to the effect that they consider themselves to be 
Sámi, and who either 

 
a. have Sámi as their domestic language, or 
b. have or have had a parent, grandparent or great-grandparent with Sámi as his or  

her domestic language, or 
c. are the child of a person who is or has been registered in the Sámi electoral register 

 
may demand to be included in a separate register of Sámi electors in their municipality 
of residence”. (emphasis added) 

 
21. The Sámi Act does not include any absolute requirement for biological ancestry or 

descent in its definition of the Sámi people; the absolute requirement is that the 
individual identify themselves as Sámi.  

                                                           
3 http://www.corteconstitucional.gov.co/relatoria/2001/C-169-01.htm, accessed 30 March 2017 
4 la consolidación de un grupo poblacional que se autodenomina "negro", a partir de distintos tipos de 
organizaciones locales que, partiendo de la base de unas condiciones compartidas de existencia y de una 
creciente identidad colectiva, han resuelto darse a la tarea de promover mancomunadamente la defensa de sus 
intereses, históricamente desconocidos, cuando no vulnerados frontalmente, por la sociedad mayoritaria. 
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22. According to the Australian Law Reform Commission,5 early attempts at defining 

“Aborigine” in Australia were focussed on ancestry. Tests based on “quantum of 
blood” were applied on a widespread basis; the purpose being the application of 
discriminatory laws, such as disentitling Aborigines from voting. However, the 
Australian courts no longer apply these tests.  

 
23. In Commonwealth v Tasmania,6 the High Court of Australia applied a three stage-part 

test when considering the term “Aborigine” under the Australian Constitution, as 
meaning a person of Aboriginal descent, albeit mixed, who identifies himself as such 
and who is recognised by the Aboriginal community as Aboriginal.  
 

24. In Gibbes v Capwell,7 the Federal Court considered the meaning of Aboriginal person 
in the context of the Aboriginal and Torres Strait Islander Commission Act 1989 (the 
“ATSCA”).  It held that a person must have some degree of Aboriginal descent to 
satisfy the definition of an aboriginal person, but that a small degree of Aboriginal 
descent coupled with self-identification and or with communal recognition might be 
sufficient8. The Court emphasised the importance of communal recognition, holding 
that the lack of written records may mean that communal recognition is actually “the 
best evidence available of proof of Aboriginal descent9” and may also provide 
confirmatory evidence for whether a person’s profession of self-identity is genuine or 
not. 
 

25. In Shaw v Wolf (1988), the Federal Court again considered the meaning of an 
Aboriginal person in relation to the ATSAC. Whilst holding that a person cannot be an 
Aboriginal for the purpose of the Act if they are not of Aboriginal descent, the court 
referred again to the lack of documentary records about Aboriginal descent, and held 
that evidence about self-identification and communal recognition can be probative of 
ancestry.10 Merkel J went on to hold: 

“the notion of some descent is a technical rather than a real criterion for identity, which 
after all in this day and age, is accepted as a social, rather than a genetic, construct...It 
is unfortunate that the determination of a person’s Aboriginal identity, a highly 
personal matter has been left by a Parliament that is not representative of Aboriginal 
people to be determined by a court which is not representative of Aboriginal people. 

                                                           
5 http://www.alrc.gov.au/publications/36-kinship-and-identity/legal-definitions-aboriginality Accessed 01 May 
2017 
6  (1983) 158 CLR 1, 274 
7 (1995) 128 ALR 577 
8 1995) 128 ALR 577, 583-584 
9 1995) 128 ALR 577, 585 
10 (1998) 163 ALR 205, 268 
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Whilst many would say that this is an inevitable incident of political and legal life in 
Australia, I do not accept that that must always necessarily be so. It is to be hoped that 
one day if questions such as those that have arisen in the present case are again 
required to be determined that that determination might be made by independently 
constituted bodies or tribunals which are representative of Aboriginal people11”. 
(emphasis added) 

Therefore, descent can be established by social factors, not just biological ones. 

26. In New Zealand, The Maori Affairs Amendment Act 1974 (1974 No 73) specifies 
under Part 1(2), that “Maori' means a person of the Maori race of New Zealand; and 
includes any descendant of such a person”. Prior to the passing of this Act, the legal 
definition of Maori included a restriction based on a fixed degree of Maori blood. 

C. INTERNATIONAL LAW FRAMEWORK 
 

27. The communities of Curvaradó and Jiguamiandó are entitled to protection at a 
collective level under international human rights law, as minorities with a distinct 
culture and way of life which is connected very closely to the lands upon which they 
live.  
 

28. In this section we consider the international law framework in relation to the general 
protection of minority groups and then, specifically, to the protections afforded to 
indigenous and tribal peoples and the means by which membership of these groups is 
defined under international law. 

 
International Law of Minority Groups 

29. Colombia ratified the International Covenant on Civil and Political Rights in 1969. 
This Covenant entered into force on 22 May 1976. Article 27 states that: 
 
“In those States in which ethnic, religious or linguistic minorities exist, persons 
belonging to such minorities shall not be denied the right, in community with the other 
members of their group, to enjoy their own culture, to profess and practise their own 
religion or to use their own language”. 
 

30. The United Nations Human Rights Committee stated that whilst Article 27 was 
expressed in negative terms, the State party was nonetheless required to adopt positive 
measures necessary to permit the enjoyment of the rights guaranteed under it:12 

                                                           
11 (1998) 163 ALR 205, 268 
 
12 Human Rights Committee General Comment No.23 para 6.1 
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 “The State is under an obligation to ensure that the existence and the exercise of this 
right are protected against their denial or violation”.  
 
and therefore  
 
“Positive measures or protection are therefore a requirement not only against the acts 
of the State party itself, whether through its legislative, judicial or administrative 
authorities, but also against the acts of other persons within the State Party”. 
 

31. The Human Rights Committee observed that culture manifests itself in many forms, 
 
“Including a particular way of life associated with use of land resources, especially in 
the case of indigenous peoples. These cultural rights may include such traditional 
activities as fishing or hunting, or a right to live in reserves protected by law.  The 
enjoyment of those rights may require positive legal measures of protection and 
measures to ensure the effective participation of members of minority communities in 
decisions which affect them”.13 
 

32. The jurisprudence of the Human Rights Committee indicates that “a restriction of the 
right of an individual member of a minority must be shown to have a reasonable and 
objective justification and to be necessary for the continued viability and welfare of 
the minority as a whole”.14 Furthermore, arbitrary or inappropriate exclusion of group 
members within a State’s definition of a minority is not permitted under Article 27, as 
illegitimate exclusions violate the rights of those individuals and also interfere with the 
collective enjoyment of the community’s culture.  

 
International Law of Indigenous and Tribal Peoples 
 

33. The Committee on the Elimination of Racial Discrimination (‘CERD’) has emphasised 
that in defining membership of indigenous peoples, due weight must be given by a 
State party’s legal system to the customs and traditions of the indigenous peoples in 
question. In its Concluding Observations on Finland in 2012, CERD recommended in 
relation to the Sami people, that  
 
“in defining who is eligible to vote for members of the Sami Parliament, the State party 
accord due weight to the right of the Sami people to self-determination concerning 
their status within Finland, to determine their own membership, and not be subjected 

                                                           
13 Human Rights Committee General Comment No.23 para 7 
14 Kitok v Sweden, Human Rights Committee, Communication NO 197/1985 para 9.8; 
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to forced assimilation”.15  (emphasis added) 
 

34. The view articulated by CERD is based on a principle, recognised in international law, 
of the primacy of indigenous peoples’ own views of their membership. Article 33 of 
the United Nations Declaration of the Rights of the Indigenous Peoples provides as 
follows: 
 
“(1) Indigenous peoples have the right to determine their own identity or membership 
in accordance with their customs and traditions. This does not impair the right of 
individuals to obtain citizenship of the States in which they live.   
(2) Indigenous peoples have the right to determine the structures and to select the 
membership of their institutions in accordance with their own procedures.”  
 

35. José R. Martínez Cobo, the former Special Rapporteur of the Sub-Commission on the 
Prevention of Discrimination and Protection of Minorities, set out a number of key 
principles in relation to determining indigenous peoples in his 1986 Study of the 
Problem of Discrimination Against Indigenous Peoples, and these have been adopted 
into the language of international indigenous rights law.  Martínez Cobo states that a 
“fundamental assertion” which must underlie the international law definition of 
indigenous peoples is self-determination: indigenous populations must be recognised 
by their own perception of themselves, not by the perceptions or values of foreign 
societies.16 
 

36. Martínez Cobo stated as follows: 
 
“Indigenous communities, peoples and nations are those which, having a historical 
continuity with pre-invasion and pre-colonial societies that developed on their 
territories consider themselves distinct from other sectors of the societies now 
prevailing on their territories, or parts of them. They form at present non-dominant 
sectors of society and are determined to preserve, develop and transmit to future 
generations their ancestral territories, and their ethnic identity, as the basis of their 
continued existence as peoples, in accordance with their own cultural patterns, social 
institutions and legal system.  
 
This historical continuity may consist of the continuation, for an extended period 
reaching into the present of one or more of the following factors: 
 

                                                           
15 CERD Concluding Observations on Finland, 2012 (CERD/C/FIN/CO/20-22) para.12 
16 José R. Martinez Cobo, Special Rapporteur of the Sub-Commission on the Prevention of Discrimination and 
Protection of Minorities, Study of the Problem of Discrimination against Indigenous Populations, UN Doc. 
E/CN.4/Sub.2/1986/7/Add.4,para 368 
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a) Occupation of ancestral lands or at least part of them; 
b) Common ancestry with the original occupants of these lands; 
c) Culture in general, or in specific manifestations (such as religion, living under a 

tribal system, membership of an indigenous community, dress, means of livelihood 
lifestyle etc.); 

d) Language (whether used as the only language, as mother-tongue or as the habitual 
means of communication at home or in the family, or as the main, preferred, 
habitual , general or normal language); 

e) Residence on certain parts of the country, or in certain regions of the world; 
f) Other relevant factors.”17 

 
37. In the conclusions of Martínez Cobo, there are distinct similarities between Afro-

descendant communities and indigenous peoples: 
 
a) Significant and long-standing experience of discrimination and racism; 
b) A distinct cultural identity, which may involve distinct political social and religious 

traditions and language; 
c) Ownership of ancestral lands; and 
d) A concern with the use and conservation of resources on those lands. 

 
38. In the decision of the IACHR of 20 November 201318, the Court noted the “special 

relationship” which Afro-descendant communities of the Cacarica River Basin, Chocó 
held “with the lands they inhabit and that, consequently, they were profoundly affected 
not only by being dispossessed of these lands, but also by the fact that the illegal 
exploitation of the natural resources by third parties was permitted”. 

 
39. The IACHR has held that where Afro-descendant communities possess an all-

encompassing relationship with their traditional lands and their concept of ownership 
is centred on the community, then they are treated in international law in the same way 
as indigenous peoples.  
 

40. In Moiwana v Suriname, the IACHR considered the communal rights of indigenous 
communities to property pursuant to Article 21 of the American Convention of Human 
Rights: 

 
“the Moiwana community members..possess an “all-encompassing relationship” to 
their traditional lands, and their concept of ownership regarding that territory is not 
centred on the individual, but rather on the community as a whole. Thus, this Court’s 
holding with regard to indigenous communities and their communal rights to property 

                                                           
17 Martínez Cobo, op.cit para 379-80 
18 Cacarica v Colombia, Inter-American Court of Human Rights 2013.  
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under Article 21 of the Convention must also apply to the tribal Moiwana community 
members”.19 
 

41. The American Convention of Human Rights was ratified by Colombia on 28 May 
1973.  
 

42. Furthermore, in Saramaka v Suirname20 the IACHR stated in relation to the Saramaka  
people (another community of African descent): 

 
“the Tribunal declares that the members of the Saramaka people are to be considered 
a tribal community, and that the Court’s jurisprudence regarding indigenous peoples’ 
right to property is also applicable to tribal peoples because both share distinct social, 
cultural, and economic characteristics, including a special relationship with their 
ancestral territories, that require special measures under international human rights 
law in order to guarantee their physical and cultural survival”. 

 
43. The ILO Convention No. 169 (the Indigenous and Tribal Peoples Convention) 

(“Convention 169”), recognises the unique cultures and ways of life of indigenous and 
tribal peoples, their right to land and natural resources and to defining their own 
priorities for development:  
 
a) the adoption by the State party of special measures for safeguarding persons and 

property (article 4);  
b) that their social, cultural, religious and spiritual values and practices of these peoples 

shall be recognised and protected (article 5); 
c) the right to decide their own priorities for the process of development as it affects 

their lives, beliefs, institutions and spiritual well-being and the lands they occupy or 
otherwise use (article 7); and 

d) that in  applying national laws and regulations to the peoples concerned, due regard 
shall be had to their customs or customary laws (article 8). 
 

44.  Convention 169 defines “tribal peoples” in Article 1(1)a) as persons whose  
 
“social, cultural and economic conditions distinguish them  from other sections of the 
national community, and whose status is regulated wholly or partially by their own 
customs or traditions or by special laws or regulations”. (emphasis added) 
 

45. Indigenous peoples are defined in Convention 169 in Article 1(1)b) as: 
 

                                                           
19  Moiwana v Suriname, Inter-American Court of Human Rights 2005, C 124 Para 133 
20 Saramaka v Suriname Inter-American Court of Human Rights 28 November 2007, paras 85-86 
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“peoples in independent countries who are regarded as indigenous on account of their 
descent from the populations which inhabited the country, or a geographical region 
to which the country belongs, at the time of conquest or colonisation or the 
establishment of present state boundaries and who, irrespective of their legal status, 
retain some or all of their own social, economic, cultural and political institutions”. 
 
and Article 1(2) states that: 
 
“Self-identification as indigenous or tribal shall be regarded as a fundamental 
criterion for determining the groups to which the provisions of this Convention apply”. 

 
46. In contrast to the definition of “indigenous people”, ancestry forms no part of the 

definition of “tribal peoples” under Convention 169; it refers only to social, cultural 
and economic characteristics. As has been recognised by Torres21, the ties of an Afro-
descendant community are based upon “long-lasting relationships and 
interdependencies that derive from proximity and shared experience as result of 
external constraints”; they are not bound together by kinship, or by kinship alone. 

 
47. CEACR has provided guidance on how Article 1 of Convention 169 should be applied, 

for example, in observations made to Bolivia and to Costa Rica. In relation to Bolivia, 
it has observed that “The Government ...indicates that, although there is a minority 
population of persons of African extraction, and there has been significant intermixing 
with persons from indigenous groups and groups of origin, and particularly the 
Aymara, they are not included in the category of indigenous groups or groups of origin. 
The Committee considers that, if such groups show the characteristics as set out in 
Article 1, paragraph 1a) or b) of the Convention [169] and identify themselves as 
indigenous or tribal peoples, they are covered by the provisions of the Convention”.22 

 
48. In relation to Costa Rica, it commented that “it is the indigenous communities 

themselves that determine who are their members, applying their own criteria and not 
those established by the legislative authority”.23 
 

                                                           
21 Torres, G. “Indigenous Peoples, Afro-Indigenous Peoples and Reparations” in Lenzerini, F (ed) Reparations 
for Indigenous Peoples: International and Comparative Perspectives 117, pp125-8 
 
22 Convention 169, Bolivia: Direct Request (CEACR), adopted 2005, published 95th ILC Session (2006) 
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2247763 
Accessed 29 January 2017 
23 Convention 169, Costa Rica: Direct Request (CEACR) adopted 2003, published  92nd ILO Session (2004) 
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::::P13100_COMMENT_ID:2225256 
Accessed 9 May 2018 
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49. Article 17(1) of Convention 169 states that “procedures established by the peoples 
concerned for the transmission of land rights among members of these peoples shall 
be respected”.  

 
50. Furthermore, Article 34 of Convention 169 provides that “the nature and scope of the 

measures to be taken to give effect to this Convention shall be determined in a flexible 
manner having regard to the conditions characteristic of each country” (emphasis 
added). Compliance with Article 34 requires that the State consider the particular 
circumstances and context of each case. 

 
51. In 2003, the Colombian Constitutional Court ruled that Convention 169 was applicable 

to Afro-descendant communities24. The ILO’s Commission of Experts on the 
Application of Conventions and Recommendations (“CEACR”) considers that 
Convention 169 is applicable to the Curvaradó and Jiguamiandó communities and has 
made observations concerning the gravity of their situation on this basis25.  
 

52. The entirety of the Curvaradó and Jiguamiandó Afro-descendant communities are 
therefore entitled to the protection afforded by Convention 169, in accordance with the 
observations of CEACR on the interpretation of Convention 169.  
 

53. Finally, the Inter-American Convention against Racism, Racial Discrimination and 
Related Forms of Intolerance, to which Colombia is a signatory, defines racial 
discrimination under Article 1.1 as 
 
“any distinction, exclusion, restriction, or preference, in any area of public or private 
life, the purpose or effect of which is to nullify or curtail the equal recognition, 
enjoyment, or exercise of one or more human rights and fundamental freedoms 
enshrined in the international instruments applicable to the States Parties. Racial 
discrimination may be based on race, colour, lineage, or national or ethnic origin”.26 
 

54. Under Article 1.2, indirect racial discrimination is defined as being where, 
 
“in any realm of public and private life, when a seemingly neutral provision, criterion, 
or practice has the capacity to entail a particular disadvantage for persons belonging 
to a specific group based on the reasons set forth in Article 1.1, or puts them at a 
disadvantage, unless said provision, criterion, or practice has some reasonable and 
legitimate objective or justification under international human rights law”.27 

                                                           
24 Amnesty International (2015) Colombia: Restoring The Law, Securing The Peace – Indigenous and Afro-
descendant Territorial Rights p4 
25 CEACR Observation on Convention 169 in respect of Colombia, adopted 2006, published 96th ILC session 
(2007) https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2273512  
Accessed 29 January 2017 
26 Inter- American Convention against Racism and All Forms of Discrimination and Intolerance 
27 Inter- American Convention against Racism and All Forms of Discrimination and Intolerance 
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Limitations on a community’s right to determine its membership  

55. Under international human rights law, the default position is that a minority’s right to 
determine its own membership is definitive, subject to some exceptions. As an 
example, collective rights remain subject to the application of other principles of 
human rights law, which are sometimes competing. The IACHR has recognised the 
limitation on the right of indigenous peoples to determine their own community 
membership, as have a number of cases in Colombia and in other Latin American 
countries. Convention 169 Article 8(2) provides the following: 
 
“These peoples shall have the right to retain their own customs and institutions when 
these are not incompatible with fundamental rights defined by the national legal system 
and with internationally recognised human rights”. 

D. DETERMINING MEMBERSHIP OF THE CURVARADÓ AND JIGUAMIANDÓ 
COMMUNITIES 

56. The census process, has, we understand, been undertaken in order to conclusively 
determine which individuals form part of the Curvaradó and Jiguamiandó communities 
and may vote in elections for its assembly. This process has been adopted, following 
the forced displacement of the communities and the subsequent appropriation of their 
land by palm cultivators.28 
 

57. The Court has ruled that the individuals who form part of the Afro-descendant 
communities of Curvaradó and Jiguamiandó are entitled to collective ownership of the 
lands.29  
 

58. It would be consistent with international law and practice, to apply the requirement for 
“Afro-Colombian descent” contained in Article 2(5) of Law 70/93 at the level of the 
community. The consequences of such an application, would be that any one individual 
would not be required to demonstrate Afro-Colombian descent in order to be 
considered part of a Comunidad Negra, provided that they self-identified with the 
community and/or were recognised by the community, and exhibited the cultural, 
religious and social practices of that community. 
  

CONCLUSION 

In view of the primacy under international human rights law to indigenous and tribal peoples 

                                                           
28 CEACR Observation on Convention 169 in respect of Colombia, adopted 2006, published 96th ILC session 
(2007)  https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2273512  
Accessed 29 January 2017 
29 Constitutional Court Sentencia T-025/04 
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to self-determine membership and composition, we respectfully suggest that in the context of 
the census and determination of the Curvaradó and Jiguamiandó communities, the requirement 
of African descent contained in article 2(5) of Law 70/93 ought to be considered at the level of 
the community and not at the level of the individual. 


