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Introduction  

Between 25th and 27th August 2014 a delegation from the Colombia Caravana visited Pasto, the 
capital of the department Nariño in South-Western Colombia.  

The Colombia Caravana visited Pasto as part of the 2012 delegation and evidence heard from that 
visit featured in the official report of 2012; Protecting Access to Justice.  

All meetings took place at the Universidad Nariño and all delegates would like to thank the 
hospitality of the Faculty of Law. In addition, the delegation was supported by representatives of 
ACADEHUM, in particular the  Regional Coordinator, Ms Lupe Rivera and Corporacion de Derechos 
Humanos Guasimi, an NGO working with communities in the Nariño region.  

To better understand the nature of the evidence presented to the delegation it is appropriate to 
indicate something of the general situation. The department of Nariño is a rich agricultural area and 
there is also the presence of other economic resources including mining, minerals and 
petrochemicals. Making up about 33% of the population of Nariño are members of indigenous 
peoples, most being members of the Awá community, whose traditional territory and ways of life 
make them particularly vulnerable to the volatile situation in Nariño. As has been well documented 
in various reports by the international community going back a number of years Nariño is seen being 
a particularly   intense   site   for   Colombia’s   armed   conflict.1 The presence of natural resources and 
narcotic growing areas means that many innocent civilians and groups such as the Awá, have 
become either caught up or actively targeted in the ensuing violence between the Colombian 
Military; Guerrillas or armed paramilitary groups connected with political, economic  or narcotic 
interests. It is clear that the effect has been a large displacement of the population; killings, kidnaps; 
rapes and other forms of violence.  

The delegation heard evidence over two and a half days from community representatives of the Awá 
people; human rights lawyers from the region; officials involved in land restitution matters and also 
we heard evidence from individuals who have directly suffered in the armed conflict.  

On the basis of the evidence heard the following main areas are highlighted for concern:  

x Access to justice  

x The criminalisation of the indigenous people 

x The marginalization and intimidation of human rights lawyers  

x Continued large scale criminal impunity and human rights abuses facing inhabitants of 
Nariño, particularly in rural areas.  

 

 

                                                           
1 http://www.msf.org.au/from-the-field/field-news/field-news/article/colombia-new-people-displaced-by-the-
armed-conflict-in-the-narino-department.html; http://www.unhcr.org/44ae2ebe4.html; 
http://colombiareports.co/narino-colombias-battleground/  

http://www.msf.org.au/from-the-field/field-news/field-news/article/colombia-new-people-displaced-by-the-armed-conflict-in-the-narino-department.html
http://www.msf.org.au/from-the-field/field-news/field-news/article/colombia-new-people-displaced-by-the-armed-conflict-in-the-narino-department.html
http://www.unhcr.org/44ae2ebe4.html
http://colombiareports.co/narino-colombias-battleground/


Access to Justice  

Given the well documented problems that the department of Nariño faces in relation to the 
consequences of the armed conflict very few lawyers work in the field of human rights and 
representing victims and communities that have suffered. Clearly there are resourceful organizations 
and NGOs such as Guasimi who work in collaboration with lawyers and communities and do advance 
the interests of those affected. However, overall many of the problems that we witnessed in Nariño 
stemmed from the paucity of resources to investigate and properly prosecute the instances of 
human rights abuses and forced displacement. This creates a ‘bottleneck’ in terms of a meaningful 
and practical access to justice.  

The problems of access to justice are not just confined to the problems that individuals and 
communities may experience in obtaining legal representation or advice but also to the working of 
state agents and bodies charged with the investigation or restitution of complaints. Illustrative in 
this respect was evidence that we heard from a Judge in the Land Restitution Office in the 
department of Nariño who having outlined the serious issues facing land restitution in the 
department also said that due to the severe security situation the agency responsible for carrying 
land survey work, INCODER, is unable to carry out its work in areas of the territory. The failure of the 
army to properly secure parts of the territory means that no land restitution cases under his 
jurisdiction have yet progressed. For many individuals or communities displaced from their land the 
prospect that State authorities are unable to properly gain access to contested territory will entail 
significant practical obstacles to justice being administered.  

  

The criminalisation of indigenous people 

A principal focus of the delegation to Pasto was the consideration of the situation facing the Awá 
indigenous community. In the report of the 2012 Caravana delegation to Nariño the plight facing the 
indigenous population was highlighted including:  

x Serious environmental degradation of territories occupied by the Awá 

x Violence including sexual violence and murders, threats, forced displacements, intimidation  

x Problems concerning access to justice and legal representation 

 



 

To appreciate the problems facing indigenous communities, such as the Awá, and the evidence they 
give it is important to understand the constitutional safeguards accorded to indigenous peoples after 
1991.  

The Colombian Constitution of 1991 recognizes the existence of indigenous jurisdictions (Art.246); 
determines that indigenous communities should be governed by traditional authorities (Art.330); 
articulates that indigenous territories should be owned collectively and are inalienable (Art.329) and 
confirms that decisions regarding the natural exploitation of natural resources located on the 
territories of indigenous communities should be taken with the participation of the respective 
community representatives (Art.330). In addition to the specific provisions contained in the 
Constitution the jurisprudence of the Constitutional Court has also extended and further articulated 
constitutional guarantees for indigenous communities. In case T-349 of 1996 the Constitutional 
Court determined that the indigenous communities be given scope to develop the application of 
their own practices and customs (usos y costumbres). Furthermore, following the ruling of T-266 of 
1999 and T-606 of 2001 members of indigenous communities have the right for their case to be tried 
by the authorities of their respective community.  International legal instruments have also given 
added legal protection to indigenous communities. Colombia has ratified Convention 169 of the 
International Labour Organization which affords indigenous communities the right to prior informed 

consent before any project affecting the territories of the indigenous people is given the go ahead. 
This has been upheld by rulings of the Constitutional Court and extended so that prior consent is 
also required for any decision which has the potential to affect the lives of indigenous communities. 

This brief overview of the wider constitutional protections in Colombia for indigenous peoples 
reveals that the system of rights, on the face of it, is clear and long-standing in the legal 
commitments it affords. Over the course of a day we heard evidence from representatives of the 
Awá community in Pasto. The evidence led the delegation to the conclusion that the constitutional 
safeguards are not being respected and that consequently the Awá are systematically being denied 
the proper implementation of the constitutional rights afforded to them under the 1991 
Constitution.  

The delegation to Pasto heard evidence which supported the conclusions of the 2012 Caravana visit 
regarding the environmental degradation of the territories and the serious affects of the violent 
conflict in the department. However, on this visit it became clear that two particular matters were a 
serious cause of concern for the Awá and are highlighted in this report by the Caravana.  

The first is the criminalization of the Awá people and secondly the failure to respect and 
accommodate the indigenous legal practices and traditions. As become apparent these issues were 
interlinked.  

In 1989 (prior to the constitutional guarantees on prior consent) an oil pipeline was constructed 
through the territories inhabited by the Awá. The main oil pipeline has also become the target for 
clandestine thefts which results in spillages. The result is that the rivers and streams upon which the 
Awa people depend for fish have become polluted both with hydro carbons and toxic chemicals. In 
addition to the environmental degradation resulting from the oil spillages members of the Awá have 
been accused of oil theft. It was presented to us that these charges and arrests were often on 



spurious grounds; those arrested were travelling through rivers or streams where there was heavy 
oil pollution resulting in oil stains on clothes or the body. This was often taken as sufficient evidence 
of oil theft and arrests were made.2 We were given the figure that 19 members of the Awá 
community were currently held in prisons in the town of Tumaco on these sorts of charges. What 
was particularly distressing was that many of those arrested had spent a considerable period of time 
in prison awaiting trial. The impression conveyed by the evidence presented to us was that the 
criminal justice system was being used as a tool of intimidation and marginalization against the Awá.  

Related to the problem of the criminalization of the Awá is the failure of the state authorities to 
engage and enter into meaningful dialogue with the Awá in order to ensure that the Constitutional 
guarantees afforded after 1991 can be upheld. In particular, the representatives of the Awá told us 
that of concern to them was the position of members of the community held in prison or custody 
awaiting trial. For the Awá prison is a form of torture as it entails a separation from the community 
and the environment. We were told that under traditional Awá practices punishments are 
community  matters  which  involve  modes  of  ‘treating’  the  offender  by  taking  the  person  to  places  in  

the landscape which had healing and calming powers; as well as burning specific plants near the 
offender in the presence of elders. The Awá also maintains more coercive practices, introduced 
following the arrival   of   the   Spanish,   whereby   an   offender   would   be   placed   in   ‘the   stocks’   in   the  

middle of the village for a period of time. It was claimed that because the Awá do not have a system 
of incarceration it is not possible for the prisoners, currently being held in Tumaco (see above), to be 
transferred back to the Community. It was submitted to us, by members of the Awá, that the 
authorities do not attempt to understand the traditional practices of the community and have not 
attempted to provide a forum for meaningful dialogue in such a way that the concerns and 
constitutional rights of the Awá can be taken seriously. To this extent it is a cause of regret that the 
delegation  heard  that  the  constitution  of  an  ‘open  table’   fostering  dialogue  between  the  Awá, the 
Fiscalia and the Governor of Nariño seems to have broken down due to resourcing issues. It is 
suggested that this urgently needs to be restarted as well as other channels which may foster 
mutual understanding and respect between state authorities and the Awá.  

In a significant decision in 2009 the Constitutional Court declared that the government were 
responsible for the delivery of specific protection plans (Planes de Salvaguarda) by working with 34 
listed indigenous communities most at risk.3 The effective and timely enforcement of these 
protections is a central part of the work of human rights defenders and lawyers who work with these 
communities. The Awá plan4 forms a comprehensive basis upon which the government at a regional 
and national level must be engaged with the seriousness of the task to bring about the realization of 
the protection plans. On the basis of the evidence that the delegation received at Pasto it is 
apparent that there is a considerable work to ensure that measures can be taken to restore security 
and ensure respect for the traditional ways of life of the Awá.  

 

                                                           
2 The implication being that members of the Awá are de facto accused of collaboration with guerrilla or 
paramilitary activity.  
3 Corte Constitucional Auto 004 de 2009, http://www.corteconstitucional.gov.co/relatoria/autos/2009/a004-
09.htm 
4 https://www.mininterior.gov.co/sites/default/files/p.s_awa_1.pdf  

https://www.outlook.soton.ac.uk/owa/redir.aspx?C=NElDy-saoku4gqa1gp7g26nHrsrI8NEI0cES0wca07hLzZhELVxlK6XJFCKBGdCuEFM8hAEzS_w.&URL=http%3a%2f%2fwww.corteconstitucional.gov.co%2frelatoria%2fautos%2f2009%2fa004-09.htm
https://www.outlook.soton.ac.uk/owa/redir.aspx?C=NElDy-saoku4gqa1gp7g26nHrsrI8NEI0cES0wca07hLzZhELVxlK6XJFCKBGdCuEFM8hAEzS_w.&URL=http%3a%2f%2fwww.corteconstitucional.gov.co%2frelatoria%2fautos%2f2009%2fa004-09.htm
https://www.mininterior.gov.co/sites/default/files/p.s_awa_1.pdf


The marginalization and intimidation of human rights lawyers  

Given the clear scale of the impact of the armed conflict and other factors on the people of Nariño it 
is especially troubling that there are so few lawyers in the region who undertake human rights work. 
This has major implications. Firstly, it undoubtedly is one of the principal factors as to why there are 
considerable  ‘access  to  justice’  difficulties in Nariño (see above) and secondly it ensures that lawyers 
who do work in this field are marginalized and vulnerable to threats and intimidation.  

We were fortunate to meet and hear evidence from Edgar Montilla and his daughter Diana Montilla 
who represent the small number of lawyers who maintain a human rights practice in Nariño. On the 
Caravana’s   previous   visit   to   Pasto   in   2012   the   delegation   documented some of the threats and 
difficulties that Edgar Montilla faced in his working life. The final report noted that Edgar Montilla 
had had his office raided in November 2011 with computers and a gun (belonging to his security 
team) taken. Also in 2011 Edgar Montilla was the victim of an assassination attempt in which his 
security team was fired upon whilst travelling. One of his state assigned bodyguards was injured and 
returned fire; it did not seem that the investigation into this attack was thoroughly investigated by 
the State authorities. The 2012 report also noted the surveillance and threats facing human rights 
lawyers in Nariño citing an instance when Edgar and Diana Montilla were attending a march 
organized by MOVICE were photographed and observed by unknown individuals.  

 

During our visit we heard that the threats and intimidation tactics had continued. On 3rd May 2012 
there was a further attempt to break into the office of Edgar Montilla but this time it was not 
successful due to strengthened security. On 24th November 2013 Edgar Montilla’s   apartment  was  

broken into, certain insignificant things were taken but it was clear to Edgar Montilla that this was 
intended as an explicit threat. 



Diana Montilla also set out the threats she has received. On 26th May 2012 two men confronted her 
in her office and gave her a condolence card for her own death. On the 23rd February 2014 she 
received death threats from an undisclosed group opposed to land restitution. On 19th March 2014 
she was photograph by unknown individuals on leaving a meeting advising farmers about their land 
restitution claims. Diana Montilla indicated that she believes it is her land restitution work that has 
been at the source of many of these threats to her safety.  

Edgar Montilla has been given State protection, which consists of a bullet proof car and two body 
guards, these measures have recently been threatened with withdrawal. In light of the ongoing 
threats this seems to be particularly troubling. It is also recommended that a thorough review of the 
adequacy of security measures afford both to Edgar Montilla and Diana Montilla is undertaken.  

 

Large scale criminal impunity and human rights abuses facing inhabitants of Nariño, particularly in 

rural areas 

On the second day of our visit to Pasto we spend the morning gathering testimony from people who 
had come to tell the delegation about their own experiences. We were faced with a considerable 
number of people (35-40) and so in order for each person to have an opportunity to speak we 
divided ourselves into smaller groups.  

The testimony presented was in most cases harrowing and reminded each member of the 
delegation that above all the armed conflict experienced in Colombia was an intensely personal 
tragedy for those caught up in the violence. The testimony we heard spanned events over the past 
decade and in most cases tended to take place in rural areas of the department.  

The evidence we heard supported the conclusions of other human rights and international 
organizations that have cited Nariño as a particularly intense location for violence associated with 
the armed conflict. In our groups we heard reports of murders; kidnappings; massacres; sexual 
violence; forced displacements from land and allegations   of   ‘false   positives’.  As has already been 
indicated Nariño is a rural area and many of those affected by the violence have to move from areas 
in which they may have small amounts of land and find themselves in more urban parts of the 
department destitute or without support. In most cases the areas from where they have been 
displaced continue to be too dangerous to return to for the foreseeable future.  

Those we spoke to were often caught up in the violence between paramilitary groups, guerrillas and 
the armed forces. However, we were also informed of instances were violence or displacement had 
clearly been targeted by paramilitaries but also in some instances the armed forces usually in order 
to clear people from a particular territory. In cases against state agents it seems that investigations 
or prosecutions will not be forthcoming given the restrictive practices of the military justice system; 
further compounding the problems of ‘access to justice’. In many instances that we were told about 
investigations were stalled. It become clear that powerful economic and political interests were 
often behind the use and acquisition of land in Nariño making the small scale farmer or those with 
small pockets of land extremely vulnerable to the violence or being threatened or induced to move 
off the property or land.  

 



Conclusions  

During the course of the two and half days in Pasto the delegation had limited opportunities to meet 
with the authorities. Selected members of the delegation went to a meeting with the director 
seccional de fiscalias Pasto. At this meeting our regional Coordinator, Lupe Rivera, raised three 
specific matters for the attention of the Fiscalia: the progress of three specific cases the progress of 
which was compromised by the inappropriate application of military jurisdiction; the threats against 
Diana   Montilla   and   the   position   regarding   the   recognition   of   the   Awá   peoples’   indigenous  

jurisdiction.  

Meetings scheduled with a major petro-chemicals company who operate in Nariño, ECOPETROL; a 
development company called ADEL and representatives of the Governor of Nariño did not happen. 
This was to be regretted.   

Clearly the unique challenges and conditions encountered in the Nariño department will mean that 
any state efforts to redress the large scale land displacement problems will depend upon the end of 
the armed conflict. However, it is also true that despite the limited resources and the large case 
loads that the Fiscalia clearly have it is important to begin to build the confidence of victims by a 
willingness to investigate crimes and to avoid the use of military jurisdiction where the armed forces 
become implicated in the violence.  

The Fiscalia have a similar obligation to investigate the threats and actions of intimidation against 
human rights lawyers in Nariño. It is surely regrettable that both Edgar Montilla and Diana Montilla 
do not feel that the state investigations conducted so far have been adequate and that furthermore i 
the threat of the withdrawal of publically funded protection is made.  

Finally, it is critically important that state officials begin to enter into a meaningful dialogue with the 
Awá community and acknowledge their responsibility to uphold and protect their constitutional 
rights. 

 


