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I. INTRODUCTION 

On 9 October 2012, ECCHR together with the Colombian human rights organisation CAJAR 

(Corporación Colectivo de Abogados José Alvear Restrepo) as well as the Colombian trade 

union confederation CUT (Central Unitaria de Trabajadores de Colombia) submitted a 

Communication to the Office of the Prosecutor (OTP) of the International Criminal Court 

(ICC) on violence against trade unionists in Colombia as crime against humanity.
1
 

Therein we analysed widespread anti-union violence in Colombia and came to the conclusion 

that there is a reasonable basis to believe that since 1 November 2002 crimes against 

humanity under Article 7 of the Rome Statute of the ICC (ICC Statute) have been committed 

against trade unionists as part of the broader attack against human rights defenders by State 

actors and paramilitaries in Colombia. Even if the OTP does not share our analysis that the 

hundreds of murders and thousands of other crimes committed in the past decade against trade 

unionists constitute a widespread and systematic attack against the civilian population as such, 

in analysing the massive scale of violence against all human rights defenders the fulfilment of 

the chapeau criteria of Article 7 of the ICC Statute becomes even more apparent.  

These crimes, moreover, are not being effectively investigated in Colombia, in particular with 

regard to higher levels of command. Since Colombia is hence not complying with its 

obligation to investigate and prosecute under the complementarity principle of the ICC 

Statute, we urged the Prosecutor to submit a request for authorisation of an investigation to 

the Pre-Trial Chamber according to Article 15(3) of the ICC Statute, in order to initiate a full 

investigation with all duties and powers provided by Article 54 of the ICC Statute. 

In our Communication we noted with great concern the stagnation in the preliminary 

examination by the OTP on the situation in Colombia, which has been ongoing since June 

2004.
2
 We concluded that an opening of formal investigations is long overdue. Yet in 

November 2012, the Office of the Prosecutor issued an Interim Report on the situation in 

Colombia reaching no conclusion on whether an investigation should be opened, and only 

finding that the preliminary examination of the situation should continue.
3
 Even though we 

are aware of the fact that our first Communication on anti-union violence was not taken into 

account for the Interim Report due to timing, by way of this Follow-up Communication we 

wish, on the one hand, to comment on the Interim Report, and on the other hand, to provide 

the OTP with further information regarding the crime of persecution as a crime against 

humanity, which is also fulfilled in the context of anti-union violence in Colombia. Our 

position remains the same, and we urge the Prosecutor to submit a request for authorisation of 

an investigation to the Pre-Trial Chamber according to Article 15(3) of the ICC Statute. 

  

                                                 
1
  ECCHR/ CAJAR/ CUT, Communication on violence against trade unionists in Colombia, submitted on 

9 October 2012 (hereinafter: ECCHR/ CAJAR/ CUT, Communication), p. 53. 
2
  Office of the Prosecutor, Situation in Colombia – Interim Report, November 2012 (hereinafter: OTP, Interim 

Report), para. 2. 
3
  OTP, Interim Report, para. 1. 
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II. COMMENTS ON THE OTP INTERIM REPORT ON THE SITUATION IN 

COLOMBIA OF NOVEMBER 2012 

1. General remarks 

As we pointed out in our Communication of October 2012, in order to request the 

authorisation to open an investigation under Article 15 (3) of the ICC Statute, it is sufficient to 

show that there is a reasonable basis that crimes under the jurisdiction of the ICC have been 

committed. For a request under Article 15(3) of the ICC Statute, Rule 48 of the Rules of 

Procedure and Evidence foresees that “in determining whether there is a reasonable basis to 

proceed with an investigation […] the Prosecutor shall consider the factors set out in 

Article 53, paragraph 1 (a) to (c).” Article 53(1) requires a reasonable basis to believe that a 

crime under the jurisdiction of the Court has been committed (sub-section a); that the case is 

or would be admissible (sub-section b) and, taking into account the gravity of the crime and 

the interests of victims, that it is not against the interests of justice (sub-section c).
4
 

Even though we agree that the five issues on which the OTP announces to focus on in the 

future are of utmost importance and should be investigated further, we are convinced that 

other issues also merit the same focus of attention, in particular regarding the still occurring 

violence against human rights defenders, including trade unionists as one particular example. 

While mentioning “targeted attacks against human rights defenders, public officials, trade 

unionists, teachers as well as members of indigenous and afro-colombian communities”
5
, the 

OTP – unlike with respect to other crimes such as the “false positives” cases – does not 

expand on these crimes nor identifies responsibilities even though it had apparently received 

much information on the issue.
6
 

The need for prioritization highlighted by the OTP with respect to prosecutions in Colombia 

should also be applied within the Office. In other words, it should prioritize crimes against 

humanity committed by the highest levels of State actors against those social activists, in 

particular human rights defenders, whose work is crucial for the implementation of the aims 

of the ICC Statute of the ICC within the country: for bringing an end to the vicious circle of 

violence and to the ongoing perpetration of international crimes, as well as for truth and 

accountability. 

The selection criteria taken into consideration by the OTP still suffer from a significant lack 

of transparency. For example, the Office does not state explicitly the selection criteria in the 

cases of “false positives”, sexual violence and enforced displacement. While, given its limited 

capacity, it must obviously prioritize its investigations and select situations and cases, this 

process cannot be arbitrary but must be based on rational and accountable criteria that may 

help to orient the parallel domestic prosecutions.
7
 The Interim Report leaves much to be 

                                                 
4
  ECCHR/ CAJAR/ CUT, Communication, p. 53. 

5
  OTP, Interim Report, para. 4. 

6
  OTP, Interim Report, paras. 2 and 4: “The Office has received and gathered information on a large number of 

alleged crimes within the jurisdiction of the Court, including [...]. The allegations, in particular, include 

targeted attacks against human rights defenders, [...].” 
7
  Ambos, ICC OTP Report on the Situation in Colombia – A critical analysis, in: EJIL: Talk!, 1 February 2013, 

available under http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-colombia-a-critical-analysis/ (last 

accessed on 30 June 2013). 

http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-colombia-a-critical-analysis/
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desired in this area. While the Report refers several times to violence perpetrated against trade 

union leaders, indigenous and Afro-Colombian communities
8
, it is not clear how this plays 

out in the OTP‟s prosecutorial strategy with regard to Colombia. The lack of clear 

prioritization and selection criteria forming the basis of the OTP‟s prosecutorial strategy 

demonstrates the urgency for the OTP to develop such a strategy.
9
 

2. Crimes under the jurisdiction of the ICC, in particular violence against human 

rights defenders 

In its Interim Report, the OTP briefly considers crimes committed against human rights 

defenders as crimes against humanity. 

a. Violence against human rights defenders in the analysis of the OTP 

The OTP recognizes that “specific categories of the civilian population have, in particular, 

formed the target of such attacks” and includes amongst others “human rights defenders, 

public officials, trade unionists, teachers and journalists.”
10

 It further states that  

“Paramilitary groups assisted the Colombian military in their fight against FARC and 

ELN. Acts of violence appear to have been an integral part of the strategy of 

paramilitary groups.”
11

 

The OTP explicitly lists “selective assassinations of social leaders, trade unionists, human 

rights defenders”
12

 as one crime allegedly committed by paramilitary units in pursuit of an 

organizational policy. It furthermore finds that  

“there are credible allegations that trade unionists and members of local authorities 

have been the target of conflict-related killings based on an actual or perceived 

political affiliation.”
13

 

The OTP concludes that  

“the large-scale commission of the crimes, the number of victims, and the organized 

nature of the acts of violence evidence the widespread and systematic character of the 

attacks against the Colombian civilian population carried out by the FARC, the ELN 

and paramilitary groups.”
14

 

Whereas the OTP refers to the exceptionally high number of murders of trade unionists and 

lists the statistics for the last several years
15

, it only analyzes these crimes as part of alleged 

crimes against humanity committed by non-State actors and fails to mention the possible 

                                                 
8
  OTP, Interim Report, para. 54 with regard to crimes committed by non-state actors. 

9
  Ambos, ICC OTP Report on the Situation in Colombia – A critical analysis, in: EJIL: Talk!, 1 February 2013, 

available under http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-colombia-a-critical-analysis/; see 

also Ambos/ Stegmiller, Prosecuting international crimes at the International Criminal Court: is there a 

coherent and comprehensive prosecution strategy?, in: Crime, Law and Social Change 59, 2013, available 

under http://link.springer.com/article/10.1007/s10611-012-9407-9 (last accessed on 30 June 2013). 
10

  OTP, Interim Report, para. 39. 
11

  OTP, Interim Report, para. 42. 
12

  OTP, Interim Report, para. 42. 
13

  OTP, Interim Report, para. 45. 
14

  OTP, Interim Report, para. 50. 
15

  OTP, Interim Report, paras. 45, 57. 

http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-colombia-a-critical-analysis/


6 

involvement of State actors in these crimes. However, as we showed in our Communication 

of October 2012, the attacks on human rights defenders by paramilitary groups were greatly 

motivated by the State doctrine of National Security and can hence not be analysed in 

isolation of State involvement. 

b. Paramilitary groups as perpetrators of violence against human rights defenders 

With regard to paramilitary perpetrators, the OTP finds that “paramilitary armed groups 

demobilized as of 2006”.
16

 However, the successor paramilitary groups – albeit lacking an 

overhead organisation such as the former AUC – continue to carry out the same policy, and 

continue to threaten and murder human rights defenders. In fact, attacks have even increased 

lately, in particular targeting land right activists and trade unionists.
17

 Within three weeks in 

January/February of this year, three trade union leaders were assassinated.
18

 Of the 45 

registered aggressions in the first quarter of 2013, 40% were attributed to paramilitaries (29%) 

and State actors (11%), with 58% of the cases committed by unknown perpetrators.
19

 These 

aggressions included 15 murders, three more than in the same period the previous year. 

Compared to 2011, NGOs have observed a 49% increase in aggressions against human rights 

defenders in 2012; on average every 20 hours a human rights defender was attacked in some 

way.
20

 Current statistics hence show that political violence against human rights defenders is 

still being carried out by paramilitary groups, which continue to commit these crimes in 

ongoing obedience to an organizational policy to threaten and eliminate those standing up for 

their and their communities‟ rights in opposition to the interests of the elites in power. 

Therefore sufficient indicators exist to assume that many of the successor groups continue in 

the same paramilitary traditions – a fact that should be taken into account by the OTP in its 

continuous analysis
21

 of recent paramilitary violence and that should lead it to the conclusion 

that the same organizational policy persists. 

                                                 
16

  OTP, Interim Report, para. 7. 
17

  See Amnesty International, Urgent Action “Trade union leader shot at in Colombia”, 10 June 2013, UA 

66/13, AI Index: AMR 23/026/2013; Programa Somos Defensores, Boletin Trimestral: Agresiones contra 

Defensores y Defensoras de Derechos Humanos en Colombia, Enero-Marzo 2013, available under 

http://www.oidhaco.org/uploaded/content/article/2087377860.pdf; Programa Somos Defensores, Informe 

Anual 2012, available under http://www.oidhaco.org/uploaded/content/article/1661103593.pdf (last accessed 

on 30 June 2013). 
18

  Programa Somos Defensores, Boletin Trimestral: Agresiones contra Defensores y Defensoras de Derechos 

Humanos en Colombia, Enero-Marzo 2013, p. 3, available under 

http://www.oidhaco.org/uploaded/content/article/2087377860.pdf (last accessed on 30 June 2013). 
19

  Programa Somos Defensores, Boletin Trimestral: Agresiones contra Defensores y Defensoras de Derechos 

Humanos en Colombia, Enero-Marzo 2013, p. 3, available under 

http://www.oidhaco.org/uploaded/content/article/2087377860.pdf (last accessed on 30 June 2013). 
20

  In 2011, 239 aggressions were registered; in 2012, the number increased to 357. Murders increased from 49 

to 69. See Programa Somos Defensores, Informe Anual 2012, pp. 19-20, available under 

http://www.oidhaco.org/uploaded/content/article/1661103593.pdf (last accessed on 30 June 2013). 
21

  OTP, Interim Report, para. 7: “the Office continues to analyse whether so called „successor paramilitary 

groups‟ or „new illegal armed groups‟ could qualify as organised armed groups that are parties to the armed 

conflict or would satisfy the requirements of organisational policy for the purpose of crimes against 

humanity.” 
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c. State actors as perpetrators of violence against human rights defenders 

While the OTP hence accepted that violence against human rights defenders, including 

particularly trade unionists, reaches the level of crimes against humanity, in its chapter on 

alleged crimes against humanity committed by State actors, the Office does not even mention 

State actors as alleged perpetrators of these crimes, in spite of the many indicators for the 

intensive collaboration of State actors and paramilitaries. It fails to include the possible 

involvement of State actors even though paramilitary groups, in the words of the OTP, 

“assisted the Colombian military”
22

 and the armed forces operated “jointly with 

paramilitaries”, at least with regard to the false positive cases.
23

 

Focus: The element of State policy 

We would like to recall that in our Communication of October 2012 we analyzed violence 

against human rights defenders, taking as one particular example murders of trade unionists, 

as a crime against humanity, concluding that there is a State policy to commit these crimes 

and to target the civilian population and especially human rights defenders. Whereas the 

Office analyses the policy of paramilitary actors with regard to these crimes, and finds that the 

“policy to attack such civilians was reportedly designed to break any real or suspected links 

between civilians and the guerrilla”
24

, the same holds true for State actors pursuing the policy 

equally based in large parts on former President Álvaro Uribe‟s National Democratic Security 

and Defense Policy. In applying these policies, social actors voicing criticism, particularly 

human rights defenders, were defined as terrorists and therefore as objects of persecution that 

needed to be eliminated. This policy is exemplified by the public reactions of high military 

officials, including the former Defence Minister Jorge Alberto Uribe Echavarría, with regard 

to the case of the three trade unionists of Arauca presented in our October 2012 

Communication, who were before and after labelled as “guerrilleros”.
25

 Further evidence for a 

policy behind the attack against human rights defenders is the pattern which many cases, such 

as the case of the trade unionists of Arauca, have in common: the prior defamation and 

judicial harassment of the victims as “guerrilleros”; the stigmatization surrounding the 

incidents, including sometimes the modification of the crime scene in order that the victim 

appear to be a guerrilla-fighter.
26

 In that regard, these murders can also be qualified as “false 

positive” cases since they were declared as guerrilla members killed in combat even though 

they were civilians. 

Evidence of this strategy can also be found in speeches by former President Uribe. On 

8 September 2003, while addressing the Air Force, he clarified his intentions against human 

rights defenders who he negatively qualified as “traffickers of human rights”: 

                                                 
22

  OTP, Interim Report, para. 42. 
23

  OTP, Interim Report, para. 93. 
24

  OTP, Interim Report, para. 42. 
25

  See facts presented supra II.3.b. 
26

  ECCHR/ CAJAR/ CUT, Communication, p. 65. 
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“That the traffickers of human rights do not detain nor confuse you, that all the Colombian 

Air Force render this great nation the service to help so that we can free ourselves once and 

for all from this nightmare”.
27

  

This strategy of persecuting inconvenient human rights defenders, including trade unionists, 

was explicitly set out by the highest governmental officials and implemented by all State 

institutions, in particular the police, the military and the former secret service DAS. The latter 

was under the direct supervision of the president while at the same time collaborating very 

closely with paramilitary groups.
28

 Members of the DAS, for instance, exchanged information 

with paramilitary groups, particularly on who they defined as “subversives”, such as trade 

unionists and human rights defenders, who were subsequently assassinated by 

paramilitaries.
29

 The most well known example for this pattern is the case of Alfredo Correa 

de Andreis, a university professor and trade unionist in Barranquilla, for whose murder the 

president of the DAS during the first Uribe administration, Jorge Noguera, was convicted.
30

 

The Supreme Court in its judgment held that the crimes qualified as crimes against humanity 

since: 

“the attack directed against the civilian population reached such dimensions of generality 

and systematicity that it significantly altered the minimum standard of civility”.
31

 

Moreover, paramilitary commander Salvatore Mancuso declared that there had been a close 

collaboration between the paramilitaries and State entities, such as the DAS, but also the 

military, the police, and the prosecutors.
32

 He affirmed that 

“in the beginning, these ties may appear to be isolated cases which do not involve the 

responsibility of the military institutions, but in the end it will be proven that all this was 

not the object of individual decisions, but of State policies.”
33

 

                                                 
27

  President Álvaro Uribe, speech of 8 September 2003, addressing the Colombian Air Force, available under 

http://web.presidencia.gov.co/discursos/discursos2003/septiembre/fac.htm (last accessed on 30 June 2013). 

Original quote: “Que los traficantes de los Derechos Humanos no lo detengan, no lo equivoquen, que toda la 

Fuerza Aérea Colombiana le preste a esta gran Nación el servicio de ayudar a que nos liberemos de una vez 

por todas de esa pesadilla!” 
28

  ECCHR/ CAJAR/ CUT, Communication, p. 61 et seq. 
29

  Semana, “La connexion DAS-AUC”, 28 October 2006, available under 

www.verdadabierta.com/parapolitica/das-gate/477-la-conexion-das-auc-. See also Semana.com, “‟Don 

Berna‟ aseguró que el DAS estuvo a su servicio”, 29 January 2012, available under 

http://www.semana.com/nacion/don-berna-aseguro-das-estuvo-su-servicio/171222-3.aspx; and Semana.com, 

“‟Tuso‟ Sierra vincula al DAS y al uribismo en campaña contra Corte Suprema”, 5 February 2012, available 

under http://www.semana.com/nacion/tuso-sierra-vincula-das-uribismo-campana-contra-corte-

suprema/171602-3.aspx (last accessed on 30 June 2013). 
30

  Semana, “Jorge Noguera, condenado a 25 anos de cárcel”, 14 September 2011, available under 

http://www.semana.com/nacion/jorge-noguera-condenado-25-anos-carcel/164098-3.aspx (last accessed on 

30 June 2013). 
31

  Verdad Abierta, “Lo que decidió la Corte sobre Don Antonio”, 16 August 2011, available under 

http://www.verdadabierta.com/index.php/nunca-mas/violencia-contra-las-

mujeres/index.php?option=com_content&id=3460 (last accessed on 30 June 2013). Original quote: “el 

ataque perpetrado contra la población civil adquirió tales dimensiones de generalidad y sistematicidad que 

alteró de manera significativa el orden mínimo de civilidad, implicando el desconocimiento del orden 

mínimo de principios fundentes del orden social imperante.” 
32

  Versión libre recibida a Salvatore Mancuso Gómez en el marco de aplicación de la Ley 975 de 2005, el 18 de 

noviembre de 2008 en Washingtong D.C, citada en Corte Suprema de Justicia, Noguera Judgment, ibid., 

p. 36. Original quote: “hubo una relación estrecha con las instituciones de seguridad del Estado, con la 

Policía, con el Ejército, con el DAS, con la Fiscalía, con los organismos de investigación del Estado.” 
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Even one of the most responsible perpetrators hence accepted that a State policy existed 

which was shared by his armed group, the AUC, and State actors such as the DAS, the 

military and the police. 

Since a State policy to commit crimes against human rights defenders thus exists, and since 

there are many indicators that this policy was implemented from the top of the chain of 

command, even if no individual criminal responsibility has to be confirmed at this stage, it 

can be stated that all requirements of command responsibility are fulfilled, in particular the 

superior-subordinate relationship (military commander or civilian superior); the mental 

element (i.e. that they knew or should have known that this crimes were about to be 

committed); and the failure by the superiors to take necessary measures to prevent or repress 

the commission of such crimes.
34

 

It is regrettable that the OTP is more reluctant to include State actors as likely perpetrators 

than non-State actors, such as the guerrilla and paramilitary groups, regarding violence 

against human rights defenders. We urge the OTP to refrain from such selectiveness regarding 

one actor of a conflict and to include crimes committed by State actors against human rights 

defenders in its analysis and to request the opening of a formal investigation in order to have 

further investigative means available. 

3. Crimes under the jurisdiction of the ICC, in particular “false positive” cases, 

committed by State security forces, and chain of command 

In the one case where the OTP does accept the responsibility of State actors, i.e. in the “false 

positives” cases, it so far only concludes that there is a reasonable basis to believe that these 

crimes were committed pursuant to a policy “adopted at least at the level of certain brigades 

within the armed forces”.
35

 Regarding higher levels within the State apparatus the Office 

states that it “continues to analyse information on whether such a policy may extend”
36

 to 

these levels. In this regard, on the one hand it must be recalled that Article 53(1)(a) of the ICC 

Statute only requires that there is a reasonable basis to believe that a crime under the 

jurisdiction of the ICC has been committed; at this stage the identification of perpetrators is 

not required in order for a request to open an investigation to be made.
37

 On the contrary, the 

wider toolbox available at the subsequent stage of an investigation would make it possible to 

research more closely the individual responsibility of high-level members of the armed forces, 

and would therefore facilitate this continuous analysis. On the other hand, in particular in the 

“false positive” cases, there is sufficient documentation of the crimes publicly available which 

indicates that it was a strategy implemented or deliberately not prevented from the top levels 

of the Colombian armed forces, and it remains unclear why the OTP is more cautious in 

                                                                                                                                                         
33

  Caracol, “Mancuso advierte que nexos de militares con AUC serán más escandalosos que la 'parapolítica'”, 

11 June 2009, available under www.caracol.com.co/nota.aspx?id=827411, citing a letter of Mancuso to Uribe 

which is available under http://lapazencolombia.blogspot.de/2009/06/texto-completo-de-la-carta-de-

salvatore.html (last accessed on 30 June 2013). Original quote: “en un principio esa vinculación se podrá 

mostrar como casos aislados que no comprometen la responsabilidad de estas instituciones militares, pero al 

final se evidenciará que todo esto no fue objeto de decisiones individuales, sino de una política de Estado.” 
34

  See ECCHR/ CAJAR/ CUT, Communication, p. 78 et seq. 
35

  OTP, Interim Report, para. 95. 
36

  OTP, Interim Report, para. 95. 
37

  ECCHR/ CAJAR/ CUT, Communication, p. 75. 
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pointing towards those in command of the military than towards the leadership of the guerrilla 

and paramilitary groups, which it readily includes in its analysis.
38

 Even so it is not necessary 

to define the individual criminal responsibility for crimes at this stage of the proceedings, the 

requirements for command responsibility are fulfilled in the cases of the “false positives” as 

well as of murders of human rights defenders. 

4. Admissibility, in particular complementarity 

a. Ongoing proceedings in Colombia 

According to the Interim Report, the primary focus of the Office‟s admissibility assessment 

has been to ascertain whether proceedings have been prioritized against those who appear to 

bear the greatest responsibility for the most serious crimes and whether such proceedings are 

genuine.
39

 

While we agree that several proceedings, including some against higher-ranking members of 

guerrilla and paramilitary groups, are being undertaken in Colombia, we doubt that the same 

can be said with regard to State actors. Specifically with respect to crimes committed against 

trade unionists, in our Communication of October 2012 we pointed out that in only 7.66% of 

the cases has some perpetrator, mostly the direct author of the crime, been convicted.
40

 More 

than 90% of the 3,000 murders of trade unionists in the past three decades remain unpunished, 

which can hardly lead to the conclusion that effective investigations are being undertaken. 

The OTP in this regard only points out that “in relation to allegations against State security 

forces, the Office notes that numerous members of the armed forces have been subjected to 

disciplinary measures and criminal proceedings, including convictions and prison sentences 

issued, and that prosecutions and trials are ongoing.”
41

 It goes on to say that it “will continue 

to examine whether these proceedings ultimately focus on the alleged responsibility of those 

at senior levels for the occurrence of such crimes, either as perpetrators or in respect of their 

liability as commanders”
42

, but it does not provide the necessary qualitative analysis of these 

proceedings. Also with regard to false positive cases it finds that “proceedings have not 

focused on the responsibility of those at senior levels for the occurrence of such crimes”
43

; 

however, it only refers to statistics for investigations into these cases without a detailed 

analysis. Besides these investigations, it solely notices that there is only a limited number of 

proceedings concerning sexual violence and forced displacement.
44

 The first shortcoming by 

the OTP in this regard is the narrow perspective, taking into account only the “false positive” 

                                                 
38

  See for example OTP, Interim Report, para. 40 where it holds that “The attacks on the civilian population 

were not isolated or spontaneous acts of violence, but were committed pursuant to a policy developed by the 

leadership of each of the main non-State actors involved, namely the FARC, the ELN and the paramilitaries.” 
39

  OTP, Interim Report, paras. 159 and 173. 
40

  Statistics by the Attorney General‟s Office, see Fiscal General Viviane Morales et al., Informe: 

„Judicialización de los crímenes contra sindicalistas. Análisis de las sentencias proferidas de 2000 a 2011 por 

la justicia colombiana“, 2011, p. 9, available under www.verdadabierta.com/archivos-para-

descargar/category/58-sindicalistas?download=1023%3Ainforme-de-la-fiscala-sobre-crmenes-contra-

sindicalistas (last accessed on 30 June 2013). 
41

  OTP, Interim Report, para. 16. 
42

  OTP, Interim Report, para. 16. 
43

  OTP, Interim Report, para. 196. 
44

  OTP, Interim Report, para. 19. 
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cases as crimes against humanity committed by State actors which – as shown above – should 

be broadened to also include violence against human rights defenders. As a consequence, this 

would lead the OTP to recognize that 92% of cases of violence against trade unionists are left 

in impunity, in particular including higher levels of responsibility, and thus a case would be 

admissible before the ICC. 

In analyzing complementarity issues, the OTP has to take into account, inter alia, whether 

there is a sufficient level of independence and impartiality in those who are investigating and 

trying the cases.
45

 In that regard, it is surprising that the OTP does not take into account the 

conditions under which the Colombian judicial system operates, in particular with regard to 

threats and violence against members of the judiciary.
46

 As we already pointed out in our 

Communication of October 2012, proceedings against higher-ranking state officials – which 

therefore tend to be politically sensitive – are often not conducted independently or 

impartially.
47

 Committed prosecutors have to face notorious political interference by the 

Government, and are forced into changing frequently – especially when they do intend to 

investigate thoroughly.
48

 This is further evidenced by the systematic illegal intelligence 

gathering of members of the Judiciary under the regime of former President Uribe. For 

instance, even after the DAS scandal broke in 2006, phones of Judges were tapped.
49

 In 

September 2012, auxiliary Supreme Court magistrate Iván Velásquez announced his 

resignation as a result of the decision by the Supreme Court‟s Criminal Chamber to remove 

him as coordinator of the investigations into the ties of paramilitary groups with members of 

the Congress, without reasonable grounds.
50

 During the five years of his leadership of the 

„parapolitics‟ investigations he had been the “target of smear efforts and illegal 

surveillance.”
51

 The Colombian justice system and particularly the concept of judicial 

                                                 
45

  OTP, Draft Policy Paper on Preliminary Examinations, 4 October 2010, paras. 58-65, available under 

http://www.icc-cpi.int/NR/rdonlyres/9FF1EAA1-41C4-4A30-A202-

174B18DA923C/282515/OTP_Draftpolicypaperonpreliminaryexaminations04101.pdf (last accessed on 

30 June 2013). 
46

  This issue is also pointed out by Ambos, ICC OTP Report on the Situation in Colombia – A critical analysis, 

in: EJIL: Talk!, 1 February 2013, available under http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-

colombia-a-critical-analysis/. For a recent analysis of this matter see the report of the Colombian Caravana 

2012, Judges at risk, available under http://www.oidhaco.org/uploaded/content/article/992012509.pdf (last 

accessed on 30 June 2013). 
47

  ECCHR/ CAJAR/ CUT, Communication, p. 100-101. 
48

  For instance, the investigations against General Rito Alejo del Río Rojas for alleged links to paramilitaries 

were abruptly closed in March 2004 by Attorney General Luis Camilo Osorio Isaza, who demanded the 

resignation of the prosecutor in this case. The prosecutor who ordered the arrest of General del Río in 2001 

had to flee Colombia shortly afterwards because of threats to her life. Another example is the resignation of 

prosecutor Ramiro Alonso Marín Vásquez who led the investigations against the senator Mario Uribe 

Escobar after Deputy Attorney General Guillermo Mendoza Diago granted an appeal from the resolution 

ordering Uribe‟s arrest and set him free. See Human Rights Watch, Breaking the Grip - Obstacles to Justice 

for Paramilitary Mafias in Colombia, pp. 41 and 99, available under 

http://www.hrw.org/sites/default/files/reports/colombia1008web.pdf (last accessed on 30 June 2013). 
49

  Semana, “El DAS sigue grabando”, 22 February 2009, available under http://www.semana.com/nacion/das-

sigue-grabando/120991-3.aspx (last accessed on 30 June 2013). 
50

  Human Rights Watch, “Colombia: Magistrate‟s Resignation a Loss for Justice”, 6 September 2012, available 

under http://www.hrw.org/news/2012/09/06/colombia-magistrate-s-resignation-loss-justice (last accessed on 

30 June 2013). 
51

  Ibid. 

http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-colombia-a-critical-analysis/
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independence are repeatedly under attack by the government, a fact which is incompatible 

with the sound administration of justice and in violation of international standards.
52

 

Regarding the type of material the OTP uses, it apparently mostly relies on material provided 

by the Colombian State
53

 – which it should analyse with a critical eye. This sheds some doubt 

on the impartiality of the OTP itself.
54

 By entering the stage of formal investigations, the OTP 

would be able to commence and deepen its own analysis of judicial proceedings conducted in 

the State. 

b. The military justice reform 

In its Interim Report, the OTP mentioned the then-proposed constitutional reform with regard 

to military criminal law, and took note of the strong criticism voiced by eleven Special 

Procedures mandate-holders of the UN Human Rights Council.
55

 

In December 2012, the military justice reform was adopted by Congress, extending military 

jurisdiction over international crimes.
56

 It will make the military justice system the rule and 

civilian courts the exception for crimes committed by State security forces, excluding some 

enumerated international crimes, but explicitly including all violations of international 

humanitarian law, hence all war crimes.
57

 It thus presents a real risk that it will lead to even 

greater impunity for crimes committed by State actors.
58

 

                                                 
52

  For an analysis of the ongoing attacks against the justice system, also under the Santos administration, see 

Lawyers without Borders Canada, From “Legal Warfare” to Peace without Justice?, Access to Justice and 

Legal Representation for Victims of Serious Human Rights Violations in Colombia, 15 February 2013, 

available under http://www.asfcanada.ca/uploads/publications/uploaded_rapport-2013-03-colombie-ang-v2-

lq-pdf-45.pdf (last accessed on 30 June 2013). 
53

  See for instance OTP, Interim Report, para. 159: “The Office has been in close contact with the Colombian 

authorities, who have provided a significant volume of information on national proceedings.” with footnote 

236: “Since 1 January 2012, the Office has received twelve submissions from the Government of Colombia 

with information on national proceedings pursuant to article 15 (2) and rule 104.” 
54

  This issue is also raised by Ambos, ICC OTP Report on the Situation in Colombia – A critical analysis, in: 

EJIL: Talk!, 1 February 2013, available under http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-

colombia-a-critical-analysis/ (last accessed on 30 June 2013). 
55

  OTP, Interim Report, paras. 222-223. 
56

  Legislative Act No. 2 of 27 December 2012 (hereinafter: constitutional reform), available under 

http://servoaspr.imprenta.gov.co:7778/gacetap/gaceta.mostrar_documento?p_tipo=1097&p_numero=02&p_c

onsec=35404 (last accessed on 30 June 2013). 
57

  Article 3 of the constitutional reform, revising Article 221 of the Colombian Constitution: “De los delitos 

cometidos por los miembros de la Fuerza Pública en servicio activo, y en relación con el mismo servicio, 

conocerán las cortes marciales o tribunales militares, con arreglo a las prescripciones del Código Penal 

Militar. En ningún caso la Justicia Penal Militar o policial conocerá de los crímenes de lesa humanidad, ni de 

los delitos de genocidio, desaparición forzada, ejecución extrajudicial, violencia sexual, tortura y 

desplazamiento forzado. Las infracciones al Derecho Internacional Humanitario cometidas por miembros de 

la Fuerza Pública, salvo los delitos anteriores, serán conocidas exclusivamente por las cortes marciales o 

tribunales militares o policiales.” 
58

  For a detailed analysis see CAJAR, Lo lamentable, lo preocupante y lo inaceptable del proyecto de reforma 

constitucional al fuero penal militar, 22 November 2012, available under 

http://www.colectivodeabogados.org/Lo-lamentable-lo-preocupante-y-lo; Lawyers without Borders Canada, 

Legal Analysis of Legislative Act No. 2 of 2012 (Expansion of the jurisdiction of the Military Criminal 

Justice System), 15 February 2013, available under 

http://www.asfcanada.ca/uploads/publications/uploaded_analisis-jpm-asf-canada-2013-02-15-eng-pdf-

42.pdf; Oidhaco, Ampliación del fuero militar: Un “retroceso histórico” para Colombia, April 2013, 

available under http://www.oidhaco.org/?art=1628&lang=es (last accessed on 30 June 2013). 

http://www.ejiltalk.org/icc-otp-report-on-the-situation-in-colombia-a-critical-analysis/
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On 18 June 2013, the Colombian Congress passed a bill implementing the constitutional 

reform.
59

 This law extends the preoccupying aspects of the constitutional reform. In 

particular, it pretends to define the rules of international humanitarian law while actually 

distorting some of its basic principles, such as the principles of distinction and of 

precautionary measures.
60

 The point of departure is already flawed, since it understands 

international humanitarian law not as a limiting factor for military forces in order to protect 

the civilian population for which it was created, but views it as a method of justification for 

the armed forces in order to protect the latter from accountability.
61

 Moreover, it limits even 

further the exceptional cases that would be dealt with before the ordinary justice system 

instead of the generally applicable military justice system. 

If military courts investigate and try violations of international humanitarian law, taking into 

account the absence of impartiality and independence in these cases, which is a factor to be 

analyzed by the OTP, it can be concluded that the Colombian State is unwilling to investigate 

and prosecute those responsible for international crimes.
62

 On the other hand, concrete 

provisions of the reform also appear to be problematic since they do not comply with 

international law standards. 

i. Provisions contrary to international law 

Some provisions of the reform should be highlighted since they might prove crucial in 

shielding high-ranking perpetrators from justice. The reform first limits the modes of liability 

by eliminating the possibility of holding state actors as indirect perpetrators accountable.
63

 

The proposal is that indirect perpetration from now on will only be applicable to inherently 

illegal systems (cf. article 33), such as the paramilitary structures.
64

 

Secondly, while the reform provides for command responsibility, it limits its application to 

crimes “in the course of hostilities” (article 32 lit. a).
65

 It hence leaves out conduct in 

                                                 
59

  Draft available under http://www.camara.gov.co/portal2011/proceso-y-tramite-legislativo/proyectos-de-

ley?option=com_proyectosdeley&view=ver_proyectodeley&idpry=1113 (last accessed on 30 June 2013); the 

final version after the conciliation process is not yet publicly available.  
60

  For a detailed analysis see Oidhaco, Reglamentación de la reforma a la justicia penal militar: Profundización 

y extensión de los aspectos de preocupación de la reforma constitucional, May 2013, available under 

http://www.oidhaco.org/?art=1658&lang=es (last accessed on 30 June 2013).  
61

  See also Gustavo Gallón Giraldo, Principio pro violador vs. Principio pro persona, in: El Espectador, 

18 April 2013, available under http://www.elespectador.com/opinion/columna-416795-principio-pro-

violador-vs-principio-pro-persona (last accessed on 30 June 2013). 
62

  Reaching the same conclusion: Lawyers without Borders Canada, Legal Analysis of Legislative Act No. 2 of 

2012 (Expansion of the jurisdiction of the Military Criminal Justice System), 15 February 2013, available 

under http://www.asfcanada.ca/uploads/publications/uploaded_analisis-jpm-asf-canada-2013-02-15-eng-pdf-

42.pdf (last accessed on 30 June 2013). 
63

  La Silla Vacia, La llave que podría abrirle las puertas de la celda a Plazas Vega, 20 April 2013, available 

under http://m.lasillavacia.com/node/43859 and Semana, Un articulito a favor de Plazas Vega? Según 

Guillermo Rivera, la redacción del proyecto de fuero militar abriría las puertas de la libertad al coronel, 28 

May 2013, available under http://www.semana.com/nacion/articulo/un-articulito-favor-plazas-vega/344739-3 

(last accessed on 30 June 2013) Analysts hold that this new limitation, and hence more favorable law, might 

lead to a reversal of one of the few convictions of higher ranking military officials, Coronel Plazas Vega, for 

enforced disappearances in the Palace of Justice. 
64

  Article 33 requires a “hierarchical illegal structure”. This provision was strongly criticized, also within the 

parliamentary debates. As of now it is unclear, whether the requirement of an “illegal” structure will be 

maintained or withdrawn in the so far unpublished final version. 
65

  Article 32 lit. a) “La comisión de un delito ocurra en desarrollo de las hostilidades”. 
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preparation of or subsequent to military operations.
66

 This wording also limits the application 

of command responsibility to war crimes where a nexus to an armed conflict is required, 

thereby excluding crimes against humanity where such a link is not required under the ICC 

Statute. Additionally, and unlike Article 28(a)(ii) of the ICC Statute, it omits the alternative of 

failing to take all measures to “repress” a crime.
67

  

These narrow understandings of liability are contrary to international criminal law obligations 

and might lead to the exclusion of certain groups of perpetrators from prosecution. The 

changes in the modes of liability applicable to members of the security forces serves as an 

additional indicator that the complementarity standards are not complied with and that the 

case would be admissible before the ICC. 

ii. The lack of independence and impartiality of military justice systems 

The former United Nations Special Rapporteur on extrajudicial, summary and arbitrary 

executions, Mr. Philip Alston, stated that one of the main obstacles to the effective 

prosecution of members of the security forces in the Colombian context is precisely the 

failure of military judges to voluntarily transfer these cases to the ordinary courts.
68

 Eleven 

UN mandate holders strongly criticized the constitutional reform, qualifying it as a “historic 

setback” for the fight against impunity in Colombia.
69

 A closer scrutiny not only by UN 

mandate holders, but also of the ICC, is needed in order to avoid broadening impunity for 

State actors responsible for international crimes.  

The jurisprudence of the Inter-American Court of Human Rights could also be incorporated 

into the interpretation of the “unwillingness” standard, based on Article 21(3) of the ICC 

Statute, which provides that internationally recognized human rights must be taken into 

account. A further indicator that human rights jurisprudence should also be taken into account 

for the evaluation of complementarity is that the OTP itself lists a series of relevant judgments 

by various human rights courts and UN organs, such as the Inter-American Court.
70

  

The Inter-American Court has dealt with the lack of competence of military criminal 

jurisdiction to prosecute human rights violations and the restrictive and exceptional scope that 

                                                 
66

  See also Oidhaco, Reglamentación de la reforma a la justicia penal militar: Profundización y extensión de los 

aspectos de preocupación de la reforma constitucional, May 2013, p. 4, supra. 
67

  See also Oidhaco, Reglamentación de la reforma a la justicia penal militar: Profundización y extensión de los 

aspectos de preocupación de la reforma constitucional, May 2013, p. 5, supra. 
68

  UN Special Rapporteur on extrajudicial, summary or arbitrary executions, Philip Alston, Report on the 

Mission to Colombia, UN Doc. A/HRC/14/24/Add.2, 31 March 2010, para. 37, available under 

http://www2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.24.Add.2_en.pdf (last accessed 

on 30 June 2013). 
69

  United Nations Office of the High Commissioner for Human Rights, Press Release “Colombia: UN experts 

call on the authorities to reconsider the constitutional reform of military criminal justice”, 22 October 2012, 

available under 

http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=12684&LangID=E; and “Open 

letter by Special Procedures mandate-holders of the Human Rights Council to the Government and 

representatives of the Congress of the Republic of Colombia”, 22 October 2012, available under 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=12683&LangID=E (last accessed 

on 30 June 2013). 
70

  OTP, Informal Expert Paper: The principle of complementarity in practice, ICC-01/04-01/07-1008, 2003, 

Annex 7: “Selected human rights jurisprudence of possible relevance to admissibility”, p. 35, available under 

Expert Paper, The principle of complementarity in practice, ICC-01/04-01/07-1008 (last accessed on 30 June 

2013). 
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this should have in the States that still retain this jurisdiction in its consistent case law.
71

 It has 

established that, 

“owing to the legal right harmed, the said jurisdiction is not the competent system of 

justice to investigate and, as appropriate, prosecute and punish the authors of human 

rights violations, and that, only soldiers on active duty who have committed crimes or 

misdemeanors that, owing to their nature, harm juridical rights of a military nature, 

can be tried by the military justice system.”
 72

 

Hence, if a case does not treat military felonies, investigation and punishment must be 

handled by the ordinary justice system, apart from the fact that the alleged active parties had 

been military or not.
73

 

In the recent case of Vélez Restrepo and Family v. Colombia, the Inter-American Court 

clarified that the obligation not to prosecute human rights violations under the military 

jurisdiction is a guarantee of due process derived from the obligations included in Article 8(1) 

of the American Convention.
74

 Furthermore, the Court mentioned that,  

“even though the standard in question has been developed mainly through cases on 

grave human rights violations, this is only because the facts submitted to this Court‟s 

                                                 
71

  Inter-American Court of Human Rights, Case of Vélez Restrepo v. Colombia, Judgment of 3 September 

2012, Series C No. 248, para. 240 with footnote 229: Cf. Case of Durand and Ugarte v. Peru. Merits. 

Judgment of August 16, 2000. Series C No. 68, paras. 116, 117, 125 and 126; Case of Cantoral Benavides v. 

Peru. Merits. Judgment of August 18, 2000. Series C No. 69, paras. 112 to 114; Case of Las Palmeras v. 

Colombia. Merits. Judgment of December 6, 2001. Series C No. 90, paras. 51, 52 and 53; Case of the 19 

Tradesmen v. Colombia. Merits, reparations and costs. Judgment of July 5, 2004. Series C No. 109, paras. 

165, 166, 167, 173 and 174; Case of Lori Berenson Mejía v. Peru. Merits, reparations and costs. Judgment 

of November 25, 2004. Series C No. 119, paras. 141 to 145; Case of the “Mapiripán Massacre” v. 

Colombia. Merits, reparations and costs. Judgment of September 15, 2005. Series C No. 134, para. 202; 

Case of Palamara Iribarne v. Chile. Merits, reparations and costs. Judgment of November 22, 2005. Series 

C No. 135, paras. 139 and 143; Case of the Pueblo Bello Massacre v. Colombia. Merits, reparations and 

costs, paras. 189 and 193; Case of Montero Aranguren et al. (Retén de Catia) v. Venezuela. Merits, 

reparations and costs. Judgment of July 5, 2006. Series C No. 150, paras. 53, 54 and 108; Case of La 

Cantuta v. Peru. Merits, reparations and costs. Judgment of November 29, 2006. Series C No. 162, para. 

142; Case of the La Rochela Massacre v. Colombia. Merits, reparations and costs, para. 200; Case of Escué 

Zapata v. Colombia. Merits, reparations and costs, para. 105; Case of Zambrano Vélez et al. v. Ecuador. 

Merits, reparations and costs, para. 66; Case of Tiu Tojín v. Guatemala. Merits, reparations and costs, paras. 

118 to 120; Case of Usón Ramírez v. Venezuela. Preliminary objection, merits, reparations and costs. 

Judgment of November 20, 2009. Series C No. 207, paras. 108 to 110; Case of Radilla Pacheco v. Mexico. 

Preliminary objections, merits, reparations and costs. Judgment of November 23, 2009. Series C No. 209, 

paras. 272 and 273; Case of Fernández Ortega et al. v. Mexico. Preliminary objection, merits, reparations 

and costs, para. 176; Case of Rosendo Cantú et al. v. Mexico. Preliminary objection, merits, reparations and 

costs, para. 160, and Case of Cabrera García and Montiel Flores v. Mexico. Preliminary objection, merits, 

reparations and costs, paras. 197 to 199. 
72

  Inter-American Court of Human Rights, Case of Vélez Restrepo vs. Colombia, Judgment of 3 September 

2012, Series C No. 248, para. 240, footnote 230: Furthermore, on numerous occasions, the Court has 

indicated that “[w]hen the military justice system assumes competence on a matter that should be heard by 

the ordinary justice system, the right to a natural judge is impaired and, a fortiori, due process,” which, in 

turn, is closely tied to the right of access to justice itself; cf. inter alia, Case of Castillo Petruzzi et al. v. Peru. 

Merits, reparations and costs. Judgment of May 30, 1999. Series C No. 52, para. 128, and Case of Cabrera 

García and Montiel Flores v. Mexico. Preliminary objection, merits, reparations and costs, para. 197. 
73

  Inter-American Court of Human Rights, Case of Duránd Ugarte vs. Peru, Judgment of 16 August 2000, 

Merits, Series C No. 68, para. 118. 
74

  Inter-American Court of Human Rights, Case of Vélez Restrepo vs. Colombia, Judgment of 3 September 

2012, Series C No. 248, para. 243. 
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jurisdiction were of this nature, and not because the competence to hear the case must 

be assigned to the ordinary jurisdiction only and exclusively in such cases.”
75

 

Article 17(2) of the ICC Statute specifies certain factors that the Court “shall consider” in 

making its determination with regard to the unwillingness of a State to investigate, namely: 

(a) purpose of shielding the person from criminal responsibility; (b) unjustified delay 

inconsistent with an intent to bring the person to justice; and (c) lack of independence and 

impartiality, inconsistent with intent to bring to justice. Indicia to be taken into account are, 

inter alia, the separation of powers, degree of de jure and de facto independence of judiciary, 

prosecutors, investigating agencies, special jurisdictional regimes (explicitly mentioning 

military tribunals), and general institutional deficiencies such as the political subordination of 

investigative, prosecutorial or judicial branch.
76

 

Military tribunals in Colombia belong to executive power and depend on the Ministry of 

Defense.
77

 Even though the reform seemingly endeavors to legally guarantee independence
78

, 

structural independence persists. Judges continue to be members of the armed forces.
79

 

Furthermore, the Ministry of Defense provides defense for accused members of the armed 

forces, while at the same time having a working relationship with members of the military 

justice system.
80

 In case of doubt about the qualification of a crime as one excluded from 

military jurisdiction, it will likely remain in military tribunals.
81

 This is also illustrated by the 

fact that the military judicial police is responsible and in charge of deciding whether the case 

should be brought to the military courts (as the rule) or if the grounds for an exception are 

fulfilled and it should go to the civilian courts.
82

 This entity is still made up of military 

officials who are part of the system, i.e. depending on their commanders for promotions, etc.
83

 

Therefore, the military justice system in Colombia, even after its reform, cannot be qualified 

                                                 
75

  Inter-American Court of Human Rights, Case of Vélez Restrepo vs. Colombia, Judgment of 3 September 

2012, Series C No. 248, para. 243. 
76

  OTP, Informal Expert Paper: The principle of complementarity in practice, ICC-01/04-01/07-1008, 2003, 

pp. 14 and 28, available under http://www.icc-cpi.int/iccdocs/doc/doc654724.PDF (last accessed on 30 June 

2013). 
77

  See Homepage of the Colombian Military Justice System as part of the Ministry of Defense, El ABC de la 

Justicia Penal Militar. Pregunta: “La justicia penal militar hace parte de la rama judicial? Respuesta: “De 

conformidad con la Sentencia C-037 de Febrero 5 de 1996 de la Corte Constitucional, la Justicia Penal 

Militar administra justicia, pero hace parte de la Rama Ejecutiva del Poder Público, depende del Ministerio 

de la Defensa y su organización está definida en normas concretas.” 

http://www.mindefensa.gov.co/irj/portal/JPM?NavigationTarget=navurl://2473b73c962920fb9fc387964d601

fe5 (last accessed on 30 June 2013). 
78

  Article 49: “La justicia penal militar o policial será independiente del mando de la Fuerza Pública.”; Article 

65: “Los funcionarios de justicia penal militar o policial estarán sometidos en sus deciones únicamente al 

imperio de la Constitución y la ley.” 
79

  Article 3 of the constitutional reform; Article 221 of the Colombian Constitution: “Tales cortes o tribunales 

estarán integrados por miembros de la Fuerza Pública en servicio activo o en retiro.” Article 49 excludes 

some categories of members of the armed forces. 
80

  Lawyers without Borders Canada, Legal Analysis of Legislative Act No. 2 of 2012, 15 February 2013, p. 11, 

supra. 
81

  Oidhaco, Reglamentación de la reforma a la justicia penal militar, May 2013, p. 6, supra. 
82

  La Silla Vacía, Los diez puntos más polemicos de la ley de fuero militar, 21 March 2013, available under 

http://www.lasillavacia.com/historia/los-diez-puntos-mas-polemicos-de-la-ley-de-fuero-militar-42490 (last 

accessed on 30 June 2013); Oidhaco, Reglamentación de la reforma a la justicia penal militar, May 2013, 

p. 6, supra. 
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  La Silla Vacía, Los diez puntos más polemicos de la ley de fuero militar, 21 March 2013, supra. 
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as independent and impartial as demanded by the standards of complementarity under the ICC 

Statute.  

5. Conclusion 

We reiterate our conclusion that violence against human rights defenders committed in 

Colombia by non-State actors, but especially also by State actors, amounts to crimes against 

humanity. There are only very limited ongoing investigations into these crimes, in particular 

not against those bearing the greatest responsibility. Therefore, the cases presented in our 

Communication of October 2012 fulfil all elements of a crime under the jurisdiction of the 

ICC and also would be admissible taking into account the criteria of Article 17 of the ICC 

Statute. We thus urge the OTP to request the authorization of the opening of an investigation 

with the Pre-Trial Chamber according to Article 15 (3) of the ICC Statute. 

We furthermore recommend carrying out a qualitative analysis of ongoing proceedings in 

Colombia, not only evaluating statistical information, but also taking into account the context 

of the justice system as a whole
84

, in particular issues of the lack of security of judicial actors. 

Regarding military jurisdiction, the recent reform does not comply with the standards set out 

by the ICC Statute, which is a further reason for the opening of an investigation by the ICC. 

Finally, we ask the OTP to clarify its criteria for the selection of cases in order to reach a 

greater transparency, and make its decisions more understandable for the international 

community, especially victims. 

  

                                                 
84

  For a positive example of such a comprehensive analysis, see Lawyers without Borders Canada, The 

Principle of Complementarity in the Rome Statute and the Colombian Situation: A Case that Demands More 

than a “Positive” Approach, May 2012, available under 

http://www.asfcanada.ca/uploads/publications/uploaded_asfc-rapport-complementarite-anglais-2012-05-29-

pdf-34.pdf (last accessed on 30 June 2013). 
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III. ADDITIONAL INFORMATION ON THE CRIME OF PERSECUTION 

In addition to our October 2012 Communication, in the following, we will analyse violence 

against trade unionists as a crime of persecution, forming part of the crimes against humanity 

committed against human rights defenders. We will take the five cases presented in our 

Communication of October 2012 as examples for this analysis and come to the conclusion 

that the crimes committed can be qualified as the crime against humanity of persecution.
85

 

According to Article 7(1)(h) of the ICC Statute the crime against humanity of persecution is 

an act “against any identifiable group or collectivity on political, racial, national, ethnic, 

cultural, religious, gender as defined in paragraph 3, or other grounds that are universally 

recognized as impermissible under international law, in connection with any act referred to in 

this paragraph or any crime within the jurisdiction of the Court.” Furthermore, Article 7(2)(g) 

of the ICC Statute defines “persecution” as the “intentional and severe deprivation of 

fundamental rights contrary to international law by reason of the identity of the group or 

collectivity.” 

1. Actus reus of the crime of persecution 

For an act to fulfil the actus reus requirements of the crime of persecution 1) the perpetrator 

must have severely deprived, contrary to international law, one or more persons of 

fundamental rights; and 2) targeted such person or persons by reason of the identity of a group 

or collectivity or targeted the group or collectivity as such. Also, 3) such targeting must have 

been based on political, racial, national, ethnic, cultural, religious, gender as defined in article 

7, paragraph 3, of the Statute, or other grounds that are universally recognized as 

impermissible under international law; and 4) the conduct must have been committed in 

connection with any act referred to in article 7, paragraph 1, of the Statute or any crime within 

the jurisdiction of the Court.86 

Furthermore, the general requirements for a crime against humanity pursuant to Article 7 of 

the ICC Statute must be met (i.e. the conduct was committed as part of a widespread or 

systematic attack directed against a civilian population). This requirement was already 

analysed in our Communication of October 2012 where we concluded that the chapeau 

criteria of Article 7 of the ICC Statute are met in the case under consideration.
87

 

a. Deprivation of fundamental rights 

The perpetrator must have severely deprived, contrary to international law, one or more 

persons of fundamental rights. 

                                                 
85

  For the facts of these cases see ECCHR/ CAJAR/ CUT, Communication, p. 22 et seq. 
86

  Elements of Crimes, Article 7 (1) (h) Crime against humanity of persecution. The ICTY had developed 
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i. Legal requirements 

The act of persecution must result in a violation of a fundamental human right. In this context, 

the term “fundamental rights” means elementary and inalienable rights including, inter alia, 

the right to life, liberty and security of a person as affirmed for instance by Article 3 of the 

Universal Declaration of Human Rights (UDHR).
88

 There are a variety of acts that can 

constitute persecution if done with the requisite discriminatory intent. The jurisprudence of 

the ICTY thus suggests that persecutory acts are not confined to physical or violent acts. The 

Tribunal found, for example, that the crime of persecution also encompasses a number of 

further acts, including, among others, those of judicial or economic character that violate an 

individual‟s right to the equal enjoyment of his or her basic rights.
89

 The act of persecution 

may further involve inflictions of mental harm, infringements upon individual freedoms (e.g. 

deportation, unlawful detention) or political and social attacks.
90

 Acts of “harassment, 

humiliation and psychological abuse” may also amount to persecution (e.g. hate speech).
91

 

These acts of persecution need not, in and of themselves, be punishable as crimes under 

international law.
92

 On the contrary, the act of persecution may also encompass policies of a 

State that are authorized by its legal regime.
93

 

ii. Analysis 

The Government‟s role in the killings of the three trade unionists from Arauca (Jorge Prieto 

Chamucero, Leonel Goyeneche Goyeneche and Héctor Alirio Martínez), of Alejandro Uribe 

Chacón and Guillermo Rivera Fúquenes, as well as of Luciano Enrique Romero Molina and 

Maria Lucero Henao and her son Yamid Daniel Henao, clearly constitute an infringement of 

the victims‟ enjoyment of their basic rights, among others, the breach of their right to life 

guaranteed in Article 3 of the UDHR. The severity of this deprivation of fundamental rights is 

demonstrated by the fact that it deprives them of their most basic right and that there are, on 

average, 30 killings of trade unionists per annum and almost every Colombian department is 

affected by these killings.
94

 

Furthermore, as seen above, other acts, inter alia, those of judicial character, political attacks 

and hate speech, may also prevent persons from exercising their fundamental rights.
95

 There 

have been various political attacks on trade unionists until now. Former president Uribe had 

developed a Policy of Democratic Security and Defence that stigmatised trade unionists for 
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their social and political role in Colombia.
96

 This stigmatization is still present in Colombian 

minds and needs to be actively counteracted in order to fully guarantee trade union rights in 

the future.
97

 

b. Identifiable Group 

The perpetrator must have targeted such person or persons by reason of the identity of a group 

or collectivity or targeted the group or collectivity as such. 

i. Legal requirements 

The crime of persecution must target an identifiable group of persons or collectivity. In the 

Naletilic and Martinovic Judgement, the ICTY held that the targeted group must be 

interpreted broadly, and may, in particular include such persons who are defined by the 

perpetrator as belonging to the victim group due to their affiliations or sympathies for the 

victim group.
98

 Accordingly, this interpretation is consistent with the underlying ratio of the 

provision prohibiting persecution, as it is the perpetrator who defines the victim group while 

the targeted victims have no influence on the definition of their status.
99

 For instance, a group 

of people may be discriminated by law or by acts targeting the representatives of such a 

group. The reason for persecution is the victim‟s beliefs, views, or membership in a given 

identifiable group (religious, social, ethnic, linguistic, etc.).
100

 The ICC Statute extends the 

scope of persecution to cover analogous grounds.
101

 

ii. Analysis 

In the cases presented in our Communication of October 2012, the violence targeted trade 

unionists as one specific sub-group of human rights defenders: 

Maria Lucero Henao was, before being executed, secretary of the Union of Independent Farm 

Workers of the department Meta, for which she took part in the defence of her community 

against paramilitaries who then murdered her and her son. Likewise, Luciano Enrique 

Romero Molina, a social activist for the trade union SINALTRAINAL, was tortured and 

murdered by paramilitaries. Alejandro Uribe Chacón and the three trade unionists of Arauca, 

Jorge Eduardo Prieto Chamucero, Héctor Alirio Martínez and Leonel Goyeneche Goyeneche, 

were affiliated to various Colombian trade unions before they were killed by the Colombian 

military. In addition, the president of trade unionists for civil servants in Bogotá, Guillermo 

Rivera Fúquenes, was disappeared by the police. 

Although being affiliated to different trade unions all victims can be recognized as one 

“identifiable group” as a whole. Taking into consideration the discrediting of trade unionists 

and human rights defenders as “terrorists” and “subversives” in public by the Colombian 
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government and military, as well as their close links to the paramilitaries concerning their 

“fight against subversives”, there exist sufficient indicators that the violence against the five 

victims was committed because of their membership and commitment to trade unions, and 

their activities as human rights defenders.
102

 Their targeting was thus based on political 

grounds. 

c. Connection to other crimes against humanity  

Moreover, the crime of persecution can only be characterised as a crime against humanity if it 

is connected to any of the other crimes enumerated in Article 7 (1) of the Statute or any other 

crime within the Court‟s jurisdiction. If found to be connected to severe persecution, this, in 

turn, may furnish evidence of widespread crimes and a particular policy to commit these 

connected acts.
103

 

In the cases presented, the victims were murdered and therefore the crime of murder of 

civilians in Article 7(1)(a) of the ICC Statute is evidently fulfilled. The same will hold true for 

many further incidents of violence against trade unionists due to the fact that there have been 

775 killings of trade unionists from 2002 to 2012. In the present case, it has been established 

in our Communication of October 2012 that these crimes form part of a widespread and 

systematic attack against the civilian population. The existence of the crime of persecution 

serves as a further indicator that violence against trade unionists is part of a widespread and 

systematic attack against human rights defenders. 

2. Mens rea of persecution, in particular discriminatory intent 

As the mens rea requirement, besides intending to commit the act or omission (Article 30 of 

the ICC Statute), the perpetrator must have known that the conduct was part of or intended the 

conduct to be part of a widespread or systematic attack directed against a civilian 

population.
104

 This requirement has already been demonstrated to be fulfilled in our 

Communication of October 2012.
105

 

Persecution is a crime of discrimination.
106

 Therefore, additionally the targeting must have 

been “based on political, racial, national, ethnic, cultural, religious, gender as defined in 

Article 7(3) of the Statute, or other grounds that are universally recognized as impermissible 
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under international law.”
107

 Proof of a special intent or motive to discriminate thus has to be 

established.
108

 

a. Legal requirements 

The mens rea requires that the act be carried out consciously with the intention to discriminate 

on the basis of specific grounds.
109

 While the intent to discriminate need not be the primary 

intent with respect to the act, it must be a significant one.
110

 It suffices that the perpetrator 

focused his or her intent on the specific act rather than on the attack in general.
111

 

The belonging to a particular group or collectivity must have been the reason for persecution. 

In that respect, the perpetrator‟s state of mind defines the victims‟ belonging to such a group 

due to their affiliations or sympathies for this group. The targeting of a particular group or 

collectivity must result from political, racial, national, ethnic, cultural, religious, gender or 

other grounds that are universally recognized as impermissible under international law 

(“analogous grounds”) which allows a possible inclusion of reasons not existing within 

present case law. Thus, besides the three traditional bases of discrimination under 

international customary law, Article 7(1)(h) of the Statute added four new ones: namely, 

ethnic, national, cultural and gender grounds. In particular, the discrimination on the basis of a 

person‟s political ideology satisfies the requirement of “political” grounds.
112

 Contrary to the 

crime of genocide, political affiliations of persons are sufficient to fulfil the requirement of 

the discriminatory intent.
113

  

Discriminatory intent can be inferred from knowing participation in a system or enterprise 

that discriminates.
114

 But the “existence of a discriminatory policy or, where such a policy is 

shown to exist, participation by the accused in the formulation of that discriminatory policy or 

practice by an authority” is not required.
115

 

b. Analysis 

In the case under consideration, it must be shown that the victims‟ affiliation with a trade 

union was the reason for their persecution. The discriminatory intent is demonstrated by the 

fact that the former Colombian president Álvaro Uribe Velez set up a State policy to 

stigmatise trade unionists by their social and political role in Colombia. He developed the 

“Policy of Democratic Security and Defence” and discredited human rights defenders and 

trade unionists as “terrorists” in public.
116

 The Colombian government knew that their State 
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policy was strongly contributing to the stigmatisation of trade unionists in Colombia.
117

 

Several murders were committed by the Colombian armed forces themselves (trade unionists 

of Arauca, Alejandro Uribe, Guillermo Rivera).
118

 For example, the three trade unionists of 

Arauca lost their lives due to the military operation called “Tormenta I”. Before and after the 

operation high-ranking military officials labelled them as “guerrilla members”, providing a 

motive for the murders.
119

 There are hence strong indicators even for the existence of a 

discriminatory policy to persecute trade unionists by the Colombian government and military, 

although it is not necessary to show such a policy. 

On the other hand, there is also evidence that State actors (in particular the military, and the 

secret service DAS) collaborated with the paramilitaries that controlled various regions of 

Colombia at the time of the killings to achieve its policy.
120

  

Thus, the requirements of the intent to discriminate on political grounds are fulfilled. 

3. Conclusion 

The facts of these exemplary cases support the finding that Colombian State actors committed 

acts of persecution as a crime against humanity as described in Article 7(1)(h) of the ICC 

Statute. The Colombian government and military forces participated in various violent attacks 

against trade unionists significantly. Their role in the killings and disappearance of trade 

unionists clearly constitutes an infringement of the victims‟ enjoyment of their fundamental 

rights and this act was taken specifically against trade unionists with the intent of killing 

them, thereby exhibiting a discriminatory basis for these actions and demonstrating that this 

discrimination was on political grounds. 

The distinction between genocide and the crime against humanity of persecution is all the 

more relevant in cases such as the one at hand: The crime of persecution recognises, for 

instance, the full criminality of violations of social and political rights.
121

 It is especially these 

violations that form the basis of the conflict in Colombia, and the recognition that human 

rights defenders are being persecuted would be of great significance. 
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IV. CONCLUSION 

As we have shown, the OTP – besides the five areas of focus identified in its Interim Report – 

should also continue to analyse crimes against human rights defenders, with trade unionists 

constituting one particular example of this group, and especially take into account the many 

indicators that State actors are responsible for these crimes, either directly or through their 

cooperation with paramilitary structures. Furthermore, these crimes reach the level of a crime 

of persecution, which should also be investigated by the OTP. 

Even if the OTP does not share our analysis that the hundreds of murders and thousands of 

other crimes committed in the past decade against trade unionists constitute a widespread and 

systematic attack against the civilian population as such, in analysing the massive scale of 

violence against all human rights defenders the fulfilment of the chapeau criteria of Article 7 

of the ICC Statute becomes even more apparent. 

Although the OTP does mention violence against human rights defenders, it does not 

sufficiently analyse whether there is a State policy to commit crimes against them; hence, they 

amount to crimes against humanity committed by State actors as well as by non-State actors. 

As a consequence, the Office would need to monitor ongoing proceedings against the 

perpetrators of these crimes, which would likely lead it to the conclude that Colombia is 

unwilling to investigate these cases in compliance with its international obligations: More 

than 90% of these crimes go unpunished, and even if there are prosecutions or in very limited 

cases judgements against the direct perpetrators, the high-level commanders still enjoy 

absolute impunity while violence against human rights defenders continues to be carried out. 

In conclusion, we suggest that the OTP devise a strategy on dealing with potential cases, in 

particular regarding the criteria on which it bases its selection of cases, in order to achieve 

greater transparency in its work. Furthermore, we urge the OTP to submit a request for the 

authorization of the opening of an investigation into the situation in Colombia with the Pre-

Trial Chamber according to Article 15(3) of the ICC Statute. 


